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ALBANY, N. Y., OcTuBER, 1904. 


Current Zopics, 

The year 1904 will be memorable in respect 
of the number of lawyers who were called 
upon to lead their respective parties in polit- 
ical campaigns. Two conspicuous examples 
in point are, Alton B. Parker, who resigned 
his place as Chief Judge of the Court of Ap-| 
peals of this State to make the race for the 
presidency of the United States, and D-Cady 
Herrick, who gave up his place on the bench 
of the Supreme Court to accept the guber- 
natorial nomination tendered him by the 
Democratic party. Judge Herrick was not 
a candidate for the honor, his ambition having | 
been to round out his judicial career as a 
member of the Court of Appeals; but he 
properly regarded the summons as a com- 
mand, and, foregoing his own personal pref-| 
erence, has entered upon the canvass for) 
governor of New York with characteristic 
zeal and energy. Judge Herrick’s fitness for 
the high office is universally conceded, even | 
by his political opponents. He enjoys the | 
confidence, respect and esteem of every man| 
who knows him. He is a native of New York. | 
He is not only an exceptionably capable law- | 


ingly fortunate that so able and upright a man 
has been selected to represent and personify 
that opposition. D-Cady Herrick was born 
in Esperance, Schoharie county, April 12, 
1846, the son of Jonathan R. and Harriet 
Herrick. He was educated in the public 
schools of Albany, whither his parents re- 
moved in 1852. He was later sent to board- 
ing school and finished his studies at the 
Albany Classical Institute. He then studied 


law with Hon. Lyman Tremain and the elder 


Judge Rufus W. Peckham in this city and 


| took a course in the Albany Law School, from 
| which he was duly graduated. He was ad- 
| mitted to the bar of New York State in 1867. 
In the law school he was a classmate of the 
late President William McKinley. From the 
_time of his admission to the bar until 1870 he 


was engaged in the offices of Hungerford and 
Hotaling in the further prosecution of his law 
studies. In the latter year he entered upon 
an active career in the practice of his profes- 
sion in Albany. He was one of the political 
lieutenants of the late Daniel Manning, af- 


_terward the secretary of the treasury in the 


cabinet of President Cleveland. He _ suc- 
ceeded Mr. Manning in the Democratic State 


_committee in 1885, and to this position he was 


successively elected until chosen as Justice of 
the Supreme Court in 1891. 

Judge Herrick first became prominent in 
his profession in the defense of the murderer 


| Emil Lowenstein, receiving the highest praises 


for his powerful and eloquent appeal to the 
jury, from the judge, jury and the public. 
Although the prisoner was convicted, Judge 
Herrick gained through this case a reputation 
which brought him clients in large numbers, 
and laid the foundation for a successful career 
in the law. 

It was in 1880 that Mr. Herrick formally 





yer and able jurist, but is also intimately | entered politics when he received the nomina- 
familiar with the public affairs and the public | tion of his party for district attorney of Al- 
interests of the State. The transaction of its|bany county. He was elected, and, contrary 
public business at Albany has for years to all precedent of the time, was renominated 
been attentively observed by him. He is not and re-elected to that office in 1883. In 1885 
only a student of the law, but of State affairs,| he resigned the office of district attorney to 
—a statesman of the highest order. Now| accept the appointment of corporation counsel 
that there appears to be a widespread revolt | of the city of Albany, which office he filled un- 
against the methods and policies of the party| til 1891, upon his election as justice of the 


so long dominant in this State, it is exceed-! Supreme Court for the third judicial district, 
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comprising the counties of Albany, Rensselaer, | Judge Parker and the retirement for age of 
Columbia, Greene, Schoharie, Ulster and Sul-| Judge Martin. Each commands the respect 
livan. Mr. Herrick had been corporation | and esteem of the bar of the State, as a good 
counsel for three terms when he was chosen/| judge. Each is entitled to election. Both 
to the bench for the full term of fourteen| are serving most acceptably as members of 
years. Of his term as Supreme Court justice| the court by appointment. The wisdom of 
there remained for him to serve a year and | taking their election out of the field of partisan 
five months. rivalry, through reciprocal endorsement by 

In 1895 Justice Herrick was designated as|the two great parties, is beyond question. 
an associate justice of the Appellate Division | By this arrangement a Democrat will succeed 
of the Supreme Court for the third depart-|a Democrat in the chief judgeship, and a Re- 
ment. This was at the formation of this| publican will succeed a Republican in the as- 
court. He resigned as associate justice of|sociate judgeship without a contest. The 
the Appellate Division in 1900, and at the time | people have shown very clearly that they are 
of his nomination for governor was serving | ready to resent anything like partisan trifling 
as a trial justice of the Supreme Court. Mr.| with the judiciary, particularly in the highest 
Herrick has been prominent in his party ever | court, which enjoys the greatest respect and 
since his entrance into politics. He has been | 'esteem. A rough and tumble scramble for a 
upon intimate terms of friendship with all of | place on its bench is not only unseemly, but 
its leaders and his advice and counsel have | | incompatible with the dignity of the position. 
been considered invaluable for many years. The decisions of this great tribunal enjoy an 
Before his election to the bench he was in| enviable reputation and are quoted in every 
demand as a campaign speaker. Personally | State of the Union. It is undoubtedly the 
he is known as an honorable, straightforward | desire of the people that this reputation shall 
man, inspired with a conscientious resolve to | be deserved and continued, and nothing could 
fulfil to the best of his ability the difficult du-| be more conducive of such a result than that 
ties that have fallen to his lot in life, first as| each party should select its best man and then 
district attorney and afterwards as corpora-| remove the judgeship from the turmoil of po- 
tion counsel and justice of the Supreme Court. | litical strife. The action taken by the two 
He is a tireless worker who keeps long hours; | conventions is very significant, and its’ moral 
and for the able manner in which he has dis-| effect in the direction of preserving a non- 
charged his duties he has received meeds of| partisan judiciary cannot fail to be far- 
praise from both political parties. reaching. 

Mr. Herrick was married in 1874 to Or-| —- 
rissa H. Salisbury, daughter of Daniel Salis-| , Ae 
bury. He lives in a beautiful home at 151 According toa decision of Judge John R. 
Washington avenue and has three children, Daniels, of San Francisco, engagement rings 
Helen D. Herrick, Bertha Herrick and Chas. | ™ust be returned when young women decide 
J. Herrick, the latter one of the most prom- | © recall their promises to marry. Miss Flora 


ising of the younger members of the Albany Lewis of that city has been compelled to hand 
mae over to her ex-fiancee, B. M. Elsner, the glit- 


tering solitaire with which their love was 
pledged, when they decided, some months 

Another very decided step in the direction | ago, that life would hold no joy for either of 
of non-partisanship in the selection of judges|them unless they could travel side by side. 
has been taken in the State of New York, in| Not very long after their engagement, Miss 
the selection of Judges Edgar M. Cullen and! Lewis, for some reason undisclosed, reached 
William E. Werner by the Republican State} the conclusion that she did not love Elsner 
Convention and their ratification and endorse- | sufficiently to marry him, and she so informed 
ment by the Democratic State Convention, to; him. He gallantly released the young lady 
fill the vacancies in the Court of Appeals from her promise but demanded the return 
bench created by the resignation of Chief | of the ring which he had given her at the 
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time of their engagement. This would seem | 


to have been a perfectly proper request on his | 
part, for no self-respecting young woman! 
ought to wish to retain any memento of a 
broken engagement, but Miss Lewis did not 
look at the matter in that light and refused 
the request, whereupon Mr. Elsner brought | 
suit to compel her to hand over the ring. 
The young woman, it appears, proposed to/| 
sell the ring and give the proceeds to charity. 
In deciding the case Judge Daniels is said | 
to have found only three cases in point. One| 
was in Vermont, where a young man had | 
given his promised bride money with which | 
to buy a ring. When the engagement was | 
broken the lady refused to give up the money, | 
but was compelled to do so by law. The 
other two cases were decided in the English’ 
courts, one of them a century and a half ago. 
In his decision Judge Daniels said: “ Elsner 
did not give the ring to the defendant to win 
her favor, but in consideration of her engage- 
ment to conform to a custom long in vogue 
in sealing the ties of an engagement with a 
ring. When the defendant broke the engage- 
ment the consideration failed, and the gift 
conditional upon marriage should have been 
returned.” Miss Lewis expresses a deter-| 
mination to carry the case to the highest 
courts in the hope of obtaining a szeversal. 
We do not think it probable she will succeed. 
Judge Daniels’ decision seems to us perfectly 
sound on legal as well as moral grounds. 





In passing upon the case of People v. Ed- 
ward Appel, which involved the distribution of 
coupons in packages of tobacco, Supreme 
Court Justice Edwin A. Nash of Rochester 
recently handed down an opinion affirming 
the unconstitutionality of chapter 657, Laws 
of 1904, known as the anti-coupon and anti- 
trading stamp law of 1904. The ruling was 
in connection with the proceedings brought 
against Rochester cigar dealers, in reality the 
American Tobacco Company, for giving cou- 
pons. Rochester labor unions instituted the 
proceedings, which were to be a test case, 
and were being closely watched throughout 
the country. 

Justice Nash, in his opinion, holds that the 
following propositions are firmly established 
and recognized: 


“A person living under our Constitution 
has the right to adopt and follow such lawful 
industrial pursuits not injurious to the com- 
munity, as he may see fit. The term ‘ liberty,’ 
as used in the Constitution, is dwarfed into 
mere freedom from physical restraint of the 
person of the citizen as by incarceration, but 
is deemed to embrace the right of man to be 
free in the enjoyment of the faculties with 
which he has been endowed by his Creator, 
subject only to such restraints as are neces- 
sary for the common welfare. Liberty, in its 
broad sense, as understood in this community, 
means not only the right of freedom from 


| servitude, imprisonment or restraint, but the 


right of one to use his faculties in all lawful 
ways to live and work where he will, to earn 
his livelihood in any lawful calling, and to 
pursue any lawful trade or avocation. 

“Tt is quite clear that some or all of these 
fundamental and valuable rights are invaded, 
weakened, limited or destroyed by the legisla- 
tion under consideration. It cannot be truth- 
fully maintained that this legislation does not 


seriously infringe upon the liberty of the 


owner or dealer in food products to pursue a 
lawful calling in a proper manner, or that it 
does not, to some extent at least, deprive a 
person of his property by curtailing his power 
of sale, and unless this infringement and de- 
privation are reasonably necessary for the 
common welfare, or may be said to fairly tend 
in that direction or to that result, the legisla- 


‘tion is invalid as plainly violative of the con- 


stitutional provision under discussion. 

“It is sufficient to say in conclusion that it 
is the settled law of this State that it is not 
within the power of the Legislature to sup- 
press or regulate the issuing or sale of trad- 
ing stamps. The rule is so plainly stated in 
the Gillson and Dycker cases that the question 
does not seem to be open for discussion. 
These views are applicable to both the ‘ to- 
bacco case’ and the ‘ cigar case.’ The court 
does not deem it necessary to discuss the 
other grounds upon which the unconstitution- 
ality of the act is claimed.” 

desolation 

A receivership is held, in Vila v. Grand Island 
E. L. I. & C. S. Co. ({Neb.] 63 L. R. A. 791), to 
be a purely ancillary remedy, and not to be main- 
tainable in a proceeding instituted solely for that 


' purpose. 
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CIVIL DUTIES OF THE AMERICAN CIT- 
IZEN—A PLEA FOR PATRIOTISM. 


This is not a call to arms — not a tocsin sounded 
in order that soldiers rally round the flag—not an 
appeal that defenders marshal in strong numbers to 
protect our country from a common foe. Were war 
threatened, there is no American who would not be 
a hero and give up his life gladly for his native 
land. Fathers would sacrifice their sons and send 
them to war willingly; young men would quarrel as 
to which one should be chosen to go to the front; 
the Hobsons would contest with each other for the 
chance to die gloriously. Were the president of the 
United States to call for troops tens of thousands 
would jostle each other to serve as soldiers. A call 
to arms is a call to glory. 

How much more difficult it is to remain at home 
and be an unenlisted hero. How much less does it 
appeal to the imagination to merely perform one’s 
civil duty as a good citizen with no laurel wreaths for 
the brow, nor medalled honors. It is the old prosaic 
story of “Do the duty nearest to you.” We all 
reach out to perform some heroic deed,—all of us 
long to make great and glorious sacrifices. But this 
opportunity is only for the few. What we covet to 
perform would only be self-gratification. There is 
a nobler path before each one of us. There are no 
triumphal arches stretched across it nor do adulatory 
flower leaves strew the ground. We can render more 
substantial service to our country than by being 
killed in battle. Men, be patriots at home as well 
as in the field. Support the government in peace, 
for which you would so valiantly die in war. 

Alas, that so many of our best citizens, all over the 
country, bestow on their private business interests, 
or profession, or occupation, all their thought and 
deepest concern. By bestowing more time and in- 
terest on public matters they are unconscious how 
vastly they might benefit themselves. It is hard to 
be far-sighted in these matters, and the absence of 
an immediate good to be obtained discourages even 
those philanthropically inclined. If all would work 
together and strive perseveringly, what unforeseen 
changes might be brought about. Hard times might 
be avoided, depression in business lightened, strikes 
be made unnecessary, trusts controlled, monopolies 
governed, the destruction of so many smaller con- 
cerns obviated, the spoil system avolished, and many, 
many other undreamed of benefits might be encom- 
+ passed were all good citizens to phalanx themselves 
together and stand firm to remedy public affairs. 
It is no chimerical fancy to believe that in a free 
government the before enumerated reforms might 
be brought about in good time. But what is neces- 
sary? An undemonstrative patriotism,—a civil ob- 
ligation is all that would be required, and that uni- 
versally, each man in the United States study the 
problems of the day and lend his unselfish effort to 
alleviate the evils which unnecessarily afflict our 
country. Where is there a land more resourceful, 





citizens more enlightened, or a government more 
beloved ? 

I would that a revival of the early patriotism might 
sweep over the land and rival that of the young 
colonies. Are oppression and wrong vitally necessary 
to rouse the holiest sentiments in Americans? No— 
such confidence have I in the sterling quality of the 
character of the American people, that if they would 
only stop to consider that by their neglect of atten- 
tion to public affairs they are derelict as faithful 
citizens,— they would rouse themselves as though 
they heard the bugle call, and would stand man to 
man to do their duty to the nation. It is not 
against their idea of right and wrong that we must 
direct our battering-ram of persuasion, but against 
such flabby obstacles as- their indifference and 
apathy. 

In war time we need no stimulant to keep alive 
our devotion to our native land. We are too much 
stirred by events to need any pinch on the ear to 
remind us of our public duties. It is in times of 
peaceful prosperity that we are prone to grow lax 
in this respect and to overlook what is required of 
us. It is only to writers that we can turn for our 
uplifting influences during periods of national tran- 
quility. It is in the writing of James Bryce that I 
have found my inspiration. 

Never before did I so value the civil blessings of 
our government. Of the material advantages, the 
grandeur, the resourcefulness of our country I 
have often boasted to foreigners— Americans can- 
not resist the overwhelming temptation to do so,— 
but never have I so intensely appreciated and under- 
stood the beauty, the strength and admirable struc- 
ture of our “American Commonwealth ” until reading 
the work by that name whose author is a native of 
Great Britain and member of parliament for Aber- 
deen. Why should we be more stirred to read of 
our wars with their heroism and sad entailments 
than to read about our nation’s institutions and 
political history? It is true that the latter is more 
prosaic and lends itself less to our imagination. 
But it is just to this purpose that we would earnesly 
beg our intelligent readers to acquaint themselves 
with the history of our national, social and political 
life in order that they may better comprehend the 
advantages and necessities of our governmental sys- 
tem and that they may have the courage and desire 
to be as loyal and self-sacrificing in times of peace 
as they unquestionably would be in the more exciting 
war times. We look at an old soldier dressed in the 
revered blue uniform, with an empty sleeve, and our 
hearts swell with a choking pride when we think of 
what he has done for his country. The loyal patriot, 
in time of peace, who has done his duty to his 
country in an undemonstrative way, has no such out- 
ward claim upon our reverence and sympathy — but 
he is just as worthy of our admiration, just as much 
entitled to our grateful respect as the scarred hero. 
It takes an outward stimulus to urge our minds to 
buckle on the invisible sword of the civilian patriot, 
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—would that this’ feeble article might do a small 
share of the work. 

With no intention of augmenting our national 
pride— which truly needs no_ i :flation—— James 
Bryce, in his inimitable work, “The American Com- 
monwealth,” gives us the view of an outsider. A 
liberal-minded man of broad knowledge and unbiased 
views, he places before our eyes the formation and 
history of our stupendous and glorious government. 
We know that he measures our advantages at their 
true value, and, not carried away with patriotism as 
an American author would be, he accords them their 
full meed. 

Every statesman and every member of the Bar 
in the United States and our acquired territories 
would do well to be as familiar with Bryce as with 
Blackstone. Bryce emphasizes the difference be- 
tween politics and statesmanship, and instills into 
us a wish that the former might be elevated into 
the latter. 
us a minute analysis of our government and its in- 
tricate machinery, would inspire all thinking men 
to take an active interest in politics. I use the 
word -politics in the highest sense. I would that 
it could be disassociated from all tinge of corruption 
or selfish aims. If a foreigner can so admire our 
nation and Constitution, why do we Americans not 
fully appreciate the sacred blessing which we pos- 
sess? Let us teach the boys that it is their duty 
to vote. This is not the place to discuss whether 
it would be well for the girls to have the same 
prerogative or not; the situation is merely accepted 
in accordance with existing conditions, so no one 
must take exception to my narrowing it down to 
only mentioning the boys. Had girls the same 
privilege, it is possible that they might not have 
so great an apathy — however, I do not attempt to 
meet the question. Let us inculcate in our youths 
their obligation to uphold the laws, to go to the 
primaries, to advocate pure elections, to take an in- 
terest in State legislatures and in every way in their 
power endeavor to elevate politics by participating 
themselves in the administration of government. 

Bryce has been used as an authority in some of 





} 


our universities; not only in the higher institutions | 


of learning is it valuable, but it would be well for 
all of us to be familiar with his work, or any other 


equivalent which could give us a clear insight into | 


the anatomy of our country’s organism. The prin- 


should lie close to the heart of each one of us. 
Would that every politician were a statesman, even 
if only on a very small scale. We should not have 
corruption, misappropriation of funds, or the passing 


took a vital interest in the affairs of state. 


and the intellectually immature element. It would 
be so if each one shouldered his share of the 
burthen. It would not even be a heavy burthen 
— nor an expensive one, nor a time-consuming one. 
What I make a plea for is something so cheap — 
and it costs so. little trouble to give. I only ask 
all good Americans to appreciate their greatest 
blessing and to help guard it sacredly. 

Let us begin with the rising generation to instill 
their civil duties into the hearts and minds of chil- 
dren. Mothers and teachers can do their share. 
Let children realize that when they grow up they 
must uphold their citizenship just as they uphold 
their honor. Begin at the fireside, begin in the 
school, begin in the nursery. Invent new games 
and let your little boys play at voting. Sisters, 
mothers, wives, deftly mingle civic patriotism in 
your influence. Fathers, do not let your sons hear 


|} you say that you forgot to register, or that you 
The reading of this work, which gives | 


overslept and consequently had no time to go to 
the polls. It matters not on which side you vote, 
just so you study the issues involved, and vote as 
you conscientiously believe to be right, and for the 
man whom you judge to be the most fit for the 
office. : 

Would not some of the European peasants hug 
to themselves even one of our precious liberties? 
How they would cherish a few of our naticnal 
privileges. What would they not give for a taste 
of our universal freedom. If we stopped to think 
of some countries where the voice of the people 
carries little weight we should be ashamed to con- 
fess to any neglect or indifference in exercising our 
prerogative of the franchise. If we only estimated 
our glorious Constitution and independent self- 
government at their true worth, no trivial excuse 
would ever have to be made for any such derelic- 
tion. I have been so awakened to an appreciation 
of our numerous national blessings, by reading 
the “ American Commonwealth,” though I have 
not yet even finished the work, that the writing of 
this article was prompted in the hope that a few 
readers might be infected with enthusiasm, and act 
upon it. 

Think of the unselfish character of the framers 
of our Constitution. Think of their wisdom, their 
foresight, their disinterestedness, their sacrifices. 
Weren’t they true patriots? America is just as full 


| of true patriots to-day as it was in 1787, only they 
ciples of government and our civic responsibilities | 


are in a lethargic state—their spirit is numbed, 
their patriotism is in a comatose condition. What 
if the Fathers of the Constitution consulted their 
personal comfort, or were reluctant to put aside 


| their own individual pursuits during the four weary 
of unwise laws, or the non-passage of necessary | months while they were working on that enduring 
laws, if every American man aroused himself and | fabric. They toiled and debated and disagreed, and 


Let ours| had stormy discussions,— but they never flagged 


be truly an oligarchy —a government of the many, | in their sublime work of building the foundation 
not of the few, — who may take advantage of their| on which our nation rests so firmly to-day. We 


power. In our country the intelligent, noble, 


know of no trace of indifference or sloth. Let us 


home-making, upright American citizens should | not be behind these patriots in our devotion to our 
dominate the votes of the foreign, the illiterate! country. Let us keep our ideals high above us 
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and emulate such men as our Revolution brought 
forth. 

If not in achievement, in spirit at least, let every 
President aim to be a Washington, every cabinet- 
minister an Alexander Hamilton, every congress- 
man a Patrick Henry, every judge a John Marshall, 
every lawyer a Thomas Jefferson, and every citizen 
a Benjamin Franklin. The executive, legislative 
and judicial forces are the bulwarks of our nation 
—the citizens are the structure itself. Let no 
American citizen be unmindful of the sacred trust 
he holds, but let each one be broad-minded and 
unselfish enough to do his civil duty for the good 
of all,—simply because he loves his country: — 
“ Each for all, all for each.” 





Jutre Carotine O’ Hara, 
3454 Highland Place, Avondale. 
Cincinnati, O., August, 1904. 
—_——-¢——__— 


THE MONROE DOCTRINE AND SANTO 
DOMINGO. 

By Epwin Maxey, M. Dip., LL. D., Law Dept. | 

- W. Va. U. | 


| 

The recent events in Santo Domingo, particularly | 
the firing upon a launch from one of our war | 
vessels and killing one of our naval officers, calls | 
attention very forcibly to the condition of affairs | 
existing in that republic. They also call attention | 
with equal force to the interpretation which is to be| 
put upon our national policy denominated The Mon- | 
roe Doctrine. Undoubtedly, the present interpre- | 
tation of said policy protects Santo Domingo from | 
European intervention. But will such a purely | 
negative interpretation stand the test to which it is| 
likely to be put? | 

To fire upon the flag of a friendly nation is clearly | 
an act of war and under international law might | 
rightfully be met by a declaration of war. Suppose, | 
then, as might readily happen, that instead of be- 
ing the American flag, as in this case, it should be | 
the flag of Germany, France or Great Britain. | 
Could the United States say that none of these | 
nations had a right to declare war against Santo) 
Domingo, if the latter is to continue an independent | 
State? In other words, are any of our national | 
policies to be so interpreted as to deprive other | 
nations of their rights under international law and | 
leave the injured nation without any recourse? I 
am forced to the conclusion that they should not be 
so interpreted. The Monroe Doctrine must have a 
positive as well as a negative side. If we are to) 
perform the duty of policemen, we must keep order. | 

It is true that our negative interpretation has | 
stood the test of about eighty years. Yet conditions | 
have so changed that it is doubtful if this interpreta- | 
tion will answer the purpose much longer. With) 
the rapidly-increasing commercial intercourse and 


tion which we shall put upon the Monroe doctrine 
becomes a matter of most vital import. There is 
little room for doubt but that Germany intended to 
force our hand upon this question a year ago, in 
the Venezuclan episode. Had England been of 
like mind at that time, our position would have 
been a most perplexing, if not a perilous one. The 
coalition would not work, because at that time 
England did not desire to and could not afford to 
alienate the friendship of the United States. 
Furthermore, we had in the Venezuelan case the 
inimense advantage of being able to urge that the 
national honor of none of the allies was at stake 
and that the financial question was one pre-emi- 


| nently fitted for submission to an arbitration tri- 
| bunal for adjudication. 


But who knows under what 
circumstances the next coalition may be formed, or 
that the dispute then will be such that we will have 
such a vantage ground in the diplomatic contro- 
versy? It, therefore, behooves us to inquire 


| whether or not a different construction of the Mon- 
roe doctrine would not lessen the chances of such 


a controversy. 
The conditions which will furnish a legitimate 


|excuse for European intervention can generally be 


recognized in advance as, for instance, those now 
existing in Santo Domingo. And if we are willing 
to assume the responsibility of bringing about con- 
ditions which should prevail in all civilized com- 
munities, i. e., conditions under which life and 
property are reasonably safe, the excuse for Euro- 
pean intervention will have vanished. If, on the 
other hand, we are not willing to assume such 
responsibility and at the same time adhere to the 
negative interpretation of the Monroe doctrine, we 
say in effect to the world that ‘if a condition of 
affairs akin to bedlam, chaos or anarchy prevails 
in any of our sister nations on the western hemi- 
sphere such condition must continue to prevail if 
the bringing about of a change would interfere with 
our interests. 

Such a position is hardly tenable at the present 
time. It is not sufficiently well founded, buttressed 
and fortified by humane, reasonable and practical 
considerations. National policies must be made to 
harmonize with demands of material, social and 
ethical progress. That is to stay, they must not 
cast themselves athwart the current of general wel- 
fare. Where either the policy or the general wel- 
fare must yield, it does not require argument to 


| prove that it should be the former, and in the long 


run it must be. Any other conclusion would be 
tantamount to saying that the end should be sacri- 
ficed in order that the means may be preserved. 

But we are not going to abandon the Monroe 
doctrine. If there is any of our national policies 
upon which the American people are a unit, regard- 
less of political party or geographical section, it is 
the Monroe doctrine. Yet their adherence has not 
reached the point of fetichism, and let us hope 


the equally rapid increase in the desire of Germany | that it never will. It is, therefore, subject to modi- 
for a foothold upon this hefnisphere, the construc- | fication as to interpretation if expediency demands. 
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Hence it becomes necessary to study the present 


case with a view to determining the expediency or 
inexpediency of doing anything more than saying 
to European nations: “ Hands off.” 

The question of Santo Domingo’s need of the 
political guidance as well as the protection of the 
United States is not a new one in either country, 
but the present conditions emphasize that need. 
As long ago as 1869 the people of the island voted 
in favor of annexation. A treaty providing for 
annexation was negotiated and submitted to our 
senate for ratification. It was rejected, not on 
its merits, however, but for personal reasons. Its 
rejection was a personal trismph for Senator Sum- 
ner, who was at that time chairman of the commit- 
tee on foreign affairs, but it has cost the people of 
the island thirty-five years of stagnation, if not 
retrogression. 

Whether or not our political co-operation with 


those people should take the form of annexation is ! 


an open question, but that there should be political 
co-operation under some form seems to me to be 
sufficiently clear. For they admit, and their experi- 
ence has demonstrated, that unaided they are incapa- 
ble of bringing about those conditions which are 
indispensable to social welfare and progress. A 
reasonably stable government is as necessary to the 
social and intellectual life of a people as it is to their 
commercial life. If self-government can bring 
about such a condition all is well, but if not, it is a 
means not adapted to the end and should be aban- 
doned rather than that the end be sacrificed. Of 
the truth of this proposition the people of the island 
were at one time convinced, and, I think, they are 
yet. 

When in 1869 they sought annexation to the 
United States, our fitness for the task of stimulat- 
ing and directing the energies of a tropical people 


the same “ dog-in-the-manger,” /aissez faire policy 
is responsible for the deplorable conditions in both 
cases. 

I am not unaware that Whoever advocates the 
interpretation of the Monroe doctrine which I am 
now advocating will have the epithet “ expansion- 
ist” flung at their heads. But “expansion” is not 
necessarily an evil, it is not a malum in se. Whether 


| it is good or bad depends upon the purposes which 


actuate the expanding nation and the results 
achieved. Its advisability or inadvisability in a 
given case must be determined, not by platitudes, 
but by all the circumstances in the case, with a due 
regard also its relation to other cases. In other 
words, experience, not theory, is the touchstone by 
which national policies must be tested. 


a 


SHOULD TRIALS BY JURY BE ABOLISHED. 


By Joun Freeman BAKER. 





To inquire into the origin and trace the growth 
and development of the institution of trial by jury, 
as well among the Greeks and Romans, as its 
favorable existence in the early Saxon colonies, 
would be interesting and edifying, as also, to 
examine the laws of those nations that adopted the 
feudal system, all of which had tribunals for the 
administration of justice, composed of twelve good 
men and true -—boni homines— who were empan- 
eled as peers of the litigants. Some writers have 
said that the expression judicium purium, as used 


_in Magna Charta, refers to a jury, while others 


was a matter of theory, whereas now it is a matter | 


of fact. Certainly the results of our political co- 


operation with Hawaii, or, what can be better ob- | 


served by the Dominicans, the results of our 
political guidance of the Porto Ricans, are not such 
as to lead them to an opposite conclusion to that 
reached by them thirty-five years ago. They have 
seen the Porto Ricans changed within a few years 
from a _ poverty-stricken, illiterate, priest-ridden 
people to a free people with enlarged opportunities 
for gaining a decent livelihood, an education, and 
all those things which give to life its largest value. 

We do not hesitate to condemn Europe for the 
conditions which have for years prevailed in Tur- 
key. Nor is this condemnation unjust or unde- 
served. But we should pause somewhere in our 
condemnation to ask ourselves the question: Are 
conditions very much better in Santo Domingo? 
Is there any difference in the degree of security 
to life and property, or in the progress which is 
being made or which is likely to be made toward 
a betterment of conditions unless someone is will- 


have thought that it only means the trial by pares 
curiae, and Coke says judicium is used instead of 
veredictum. Blackstone, however, touching the 
expression, says they were trials similar to jury 
trials of this day, whereby the judgment of the sub- 
ject’s equals was reached in the federal courts. The 
trial by jury under the old English law, says Pal- 
grave, was a proceeding essentially different from 
the modern tribunal bearing the same name, by 
which it has been replaced. However, it may 


| fairly be presumed that the province of the jury 


in early history was, as it now is, to consider the 
evidence —that which demonstrates the truth of 
the facts in issue, as usually given in proof; to 
weigh the credibility of the witnesses and determine 
the efficacy of their testimonies. 

But our purpose now is rather to consider the 
question whether the trial by jury, as the system 
obtains at the present time, ought to be modified 
or abolished, than to review the subject his- 
torically. Although for many years past much 


has been written on the affirmative and negative 
| side of the question by able and respectable advo- 


ing to assume the responsibility for bringing about | 


a change? 


Until then we should not forget that’ 


| cates, the lawmakers in this country, at least, have 


never ‘deemed it wise to abolish trials by jury. 


| Mr. Justice Miller, some sixteen years ago, in the 


American Law Review, in effect said, that when he 
was in practice at the bar he sometimes thought it 
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would be best to have three or five judges pass| The seventh amendment to the federal Constitu- 
upon the facts, instead of twelve laymen, but, | tion provides that, in suits at common law, where 
after an experience of twenty-five years on the| the value in controversy shall exceed twenty dol- 
bench and in trials at circuit, he was convinced that | lars, the right of trial by jury shall be preserved. 
an intelligent jury was the safest; that in the con- | Some of the reasons why the trial by jury should 
ference-room of the Supreme Court of the United | prevail are: That issues which involve important 
States, which consists of nine judges, he had often | interests and the intricacies of trade are passed upon 
been surprised to find how widely the judges dif-| by men who are most familiar with them, and by 
fered on the facts in a given case, while on the | those, too, who are chosen by lot from the masses 
law they were quite in accord. This view squares | of the people —the best investigators of the truth 
well with that of Judge Caldwell, of the federal and the surest guardians of public justice. Trial by 
circuit, who maintains that judges are not more | jury enables the people to become better acquainted 
capable than laymen to determine issues of fact | with the scheme and principles of jurisprudence, 
rightly, and that-they are even more likely to dis- | and to perform a valuable service to their fellow- 
agree on the facts of the case is abundantly proved |men. It prevents injurious encroachments of the 
by the books. The business experience of intelli- | 





gent laymen well enables them to weigh a series 
of facts presented in a jury trial. 
of substituting the judge for the jury, Hon. John 
B. McPherson, in an address before the Law De- 
partment of the University of Pennsylvania, said: 
“Where there is little question about the facts I 
see. no danger, but rather much convenience, in 
committing the whole matter to one mind, but 
wherever there is room for serious doubt, either 
about the facts directly sworn to or about other 
relevant facts to be inferred therefrom, I am per- 
suaded that a judge should never solve the doubt; 
especially, I think, where inferences must 
drawn.” 

It would seem unwise to let the judge declare 
what facts are indicated by the facts in proof, when 
he must also say what legal consequences shall 


follow. For, as Blackstone says, in settling and) 


adjusting a question of fact, when intrusted to any 
single magistrate, partiality and injustice have an 
ample field to range in. If trial by jury is looked 
at from the political and moral point of view, says 
Sir James Fitzjames Stephens, everything is to be 
said in its favor and nothing can be said against it. 

In the light of many authorities, it is seriously 
doubted whether a system could be devised which 


would better subserve the purpose of trade and | 
commerce, and at the same time so completely | 


shield the community from fraud and corruption. 
The maxim, “ Let well enough alone,” is consid- 
ered sound when applied to matters of business, as 
stare decisis, in its application to adjudications, and 
the underlying principles in each of these might 


with equal force be applied to an institution which | 


for centuries has withstood the social and com- 
mercial upheavals, the shocks of war and the revo- 
lutions of nations. No change of government has 
ever prevailed to abolish it. It is as it always has 
been and probably ever will be, the bulwark of 
liberty. When a man’s personal liberty is involved, 
it is just and humane that he should be tried by 
his peers; and yet, not more so, perhaps, as some 
have maintained, than that his peers shold also 
try his rights to- property, for, as Shylock says, 
“You take my life when you do take the means 
whereby I live.” 


On the impolicy | 


be | 


wealthy and the powerful. It educates the people 
in legal principles and in the knowledge that all 
things are governed by law, whose voice, as Hooker 
eloquently says, is the harmony of the world. It 
is peculiarly republican in character, and was so 
considered when Magna Charta was wrested from 
King John on the banks of Runneymede. (3 Black- 
| stone, 350.) In that instrument it is declared that 
|no freeman shall be injured in person or property 
| except by the judgment of his peers, or the law 
| of the land. From that time to this it has de- 
| scended, unimpaired, through the governments of 
| England and this country. The term peers means 
equals, and a judgment by his peers is one by his 
|equals. In the celebrated ordinance of 1787 for the 
| government of the States of Ohio, Indiana, Illinois, 
and territory of Michigan, drawn by Nathan Dane, 
of Massachusetts, which was the fundamental law — 
fundamental in that it was passed prior to the fed- 
eral Constitution (which was adopted in July, 1788), 
it is provided, in article 2 that “‘no man shall be 
deprived of his liberty or property but by the 
judgment of his peers or the law of the land.” 
The trial by jury is a formidable barrier against 
fraud; not absolute, perhaps, but as nearly so as 
wise forecast and human judgments have yet been 
| able to devise. Its influence has always been salu- 
tary; and history proves that in countries where 
tria] by the peers was by degrees disused, the nobles 
increased in power, and the state was injured or 
| destroyed by factions and oligarchies. In comment- 
| ing on the conclusion of Montesquieu, that, because 
| Rome, Sparta and Carthage lost their liberties, 
| therefore, those of England might perish, an able 
iurist says, that Rome, Sparta and Carthage at the 
| time they lost their liberties were strangers to the 
| trial by jury. The logical inference and sequence 
| being that if in those states trial by jury had pre- 
| vailed they never would have lost them. 
| To effectuate the abolition of trial by jury 
would be embarrassing, if not injurious, to the body 
politic. It would not require an amendment to the 
federal Constitution, for, as it is clearly laid down 
in Barron v. Mayor of Baltimore (7 Peters, 243), 
the fifth amendment is only restrictive upon the 
federal government, not upon the State; and, in 
Edwards v. Elliot (21 Wall. 557), it is said that as 
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far as the seventh amendment is concerned, the | 


States are left to regulate trials in their own courts, 
in their own way. It would, however, require an 
amendment of the Constitution of the State. 

Whatever defects the trial by jury may have 
might be essentially remedied by selecting more 
highly qualified jurors. Perhaps’ more intelligence 
in juries could be obtained by making the selection 
in a similar way that a struck jury is secured. 

In criminal cases, where human life is in the 
balance, the verdict of the jury should be unani- 
mous. The sixth amendment of the federal Con- 
stitution reads: “In all criminal prosecutions the 
accused shall enjoy the right to a speedy and pub- 
lic trial, by an impartial jury of the State and dis- 
trict wherein the crime shall have been committed. 


The trial of all crimes must be in the state or dis- | 


trict where it was committed. This is to avoid the 
difficulty, expense, and oppression which might 
happen from being carried into other States, and 
before foreign tribunals. (3 Story’s Comm. 655.) 
By article III, section 2, clause 3, it is provided that 
the trial of all crimes, except in cases of impeach- 
ment, shall be by jury; and such trial shall be held 
in the State where the said crimes shall have been 
committed. 

The unanimity of the jury in civil cases, how- 
ever, has been considered unnecessary. If the ver- 


dict in such cases were pronounced by eight or nine | 


of the jury — nine would probably be more desira- 
ble —it would at least save much expense to liti- 
gants and to the people, as disagreements would 
be far less frequent, and such a system would be 
quite as satisfactory. Even a majority verdict, 
according to the rule which prevails in all other 
institutions, including the federal Supreme Court, 


the Electoral College and the Electoral Commis- | any one other than the defendant, such marriage is 


sion, would be better than an abolishment of trial 
by jury. 

Mr. Justice Cooley, in his able edition of Black- 
stone, says that the unanimity of twelve men, so 
repugnant to all experience of human conduct, 
passions and understanding, could hardly, in any 
age; have been introduced into practice by a delib- 
erate act of the legislature. 

The idea of empowering a less number of jurors 
than twelve to return a verdict is not a new one. 
It has been discussed for years. In fact, in Wis- 
consin, about twenty years ago, a committee of the 
legislature of that State reported in favor of sub- 
mitting to the people a constitutional amendment 
to that effect, and Governor Carpenter, of Iowa, 
in his message to the legislature in 1876, character- 
ized the requirement of unanimity in juries in order 
to reach a verdict in civil cases as “an antique 
absurdity, which has too long fettered the adminis- 
tration of justice.” 

We believe that a change in this regard would 
be desirable and practicable, but we hope that the 
iconoclastic hand of Time will never succeed in 
breaking down the trial by jury —the bulwark of 
all human rights. 


For, as Blackstone somewhere truly says, every 


| new tribunal, erected for the decision of facts, with- 


out the intervention of a jury, whether composed of 


| justices of the peace, commissioners of the revenue, 


judges of a court of conscience, or any other stand- 
ing magistrate, is a step towards establishing aris- 
tocracy, the most oppressive of absolute govern- 
nftents. If this somewhat cursory paper on the 


| important subject of the present jury system shall 





stimulate further discussion of the desirability of 
changing the law in civil cases from unanimity to 
a ratio, say three-quarter vote of juries, we shall 
be more than gratified. 
156 Broadway, New York, September, 1904. 
—- o——__ 


IS POLYGAMY PERMITTED BY THE LAWS 
OF ILLINOIS? 


By Joun F. GEETING. 


According to the opinion of the Supreme Court, 
in Lawrence v. Lawrence (73 Ill., 577), a decree of 
divorce granted upon default, where there has been 
no other service but by publication, does not be- 
come absolute until the expiration of three years; 
during which time the defaulted party may appear 
in court, and upon showing that he or she did not 
receive a copy of the notice or of the bill, will, as 
a matter of right, be permitted to file an answer, 
and have a full hearing upon the charges set forth 
in the bill of complaint. The decree during such 
three years, being merely provisional and interlocu- 
tory; and being subject to be set aside on the 
motion of the defendant, is in fact no divorce; and 
should the complainant, during such time remarry 


| not valid. 


This doctrine has no application to decrees en- 
tered in cases where the defendant has been per- 
sonally served with the summons, or where the 
defendant appears and answers the bill of complaint; 
but if, in such case the court has jurisdiction of the 
matters set forth in the bill of complaint, the de- 
cree becomes absolute with the adjournment of that 
term of court, if not on the day of its entry; unless 


| an appeal has been prayed for during the same term 


of court. 

Although the decree is binding on all parties, 
yet the defendant may at any time within five years 
apply for a writ of error; and if reversible error is 
shown by the record, the decree is annulled, modi- 
fied, or a new trial granted. 

Suppose a case of a husband suing for divorce in 
the Circuit Court, and personal service being had 
upon the wife, she appears, files her answer and 
vigorously defends at the trial, which results in a 
decree at, for example, the September term, 1904. 
The divorced wife, being then unable to take an 
appeal, simply has the record properly certified and 
abides her time. The husband patiently waits un- 
til October, 1906; then re-enters society and in 
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October, 1907, marries another woman, a child be- 
ing born to them in 1908. This second marriage is 
certainly valid in law; nor is it subject to the criti- 
cism that it was contracted with undue haste; for 
the policy of the law, society, and morals favor 
marriages. 

In August, 1909, the divorced wife, exercising a 
right guaranteed her by law, sues out a writ of er- 
ror in the appellate court, upon the sole ground 
that the court below erred in rejecting competent 
evidence offered by her at the trial; and upon a 
hearing the decree is reversed and a new trial 
granted. 

This judgment of reversal reinstates her as com- 
plainant’s wife; but what relation does the second 
wife and the children born in lawful wedlock bear 
‘to him? If the second marriage was valid at the 
time it was consummated, the second wife cannot 
be divorced until she has had her day in court; and 
if the child is once legitimate it is legitimate forever. 

Should the husband die before a new trial is had, 
certainly his death would abate the suit for divorce; 
and both wives then might apply for letters of 
administration, each claiming to be the surviving 
widow. 

The first wife would base her claim on the fact, 
that she was first married to the deceased, and 
though divorced, that the decree of divorce was 
reversed, which judgment of reversal would be en- 
titled to the respect of, and be binding on, every 
court. 

The second wife would base her claim on the 
fact that she married a man lawfully divorced; and 
from whom she had never been divorced; further- 
more, that to reject her would be to illegitimatize 
and disinherit the child of the deceased born in 
lawful wedlock. ‘ . 

If the Probate Court recognizes both, as sur- 
viving widows, will the widow’s award be divided 
between them or will two widows’ awards be 
granted?— will each inherit a share or will 
it be divided?— will each be entitled to separate 
dower? 

Suppose the man does not die, what bearing has 
his second marriage on the divorce suit; must he 
immediately abandon his second lawful wife? Can 
the first wife make the second marriage the sub- 
ject of a cross-bill against her husband, or at least 
a matter of defense? : 

Suppose at the second trial the suit is dismissed; 
does this leave him with two wives? If so, must 
he live with both; or in case he chooses to live 
with either in exclusion to the other, can the 
rejected wife maintain a suit for separate main- 
tenance? 

Many other complications might arise, which I 
do not deem necessary to suggest; nor am I dis- 
posed to express a positive opinion upon the sub- 
ject; but leave the question to be solved by my 
professional brethren, with the suggestion, that all 
of these complications can’ be avoided by appro- 
priate legislation, simplifying aivorce proceedings, 








making it less expensive to appeal; and in case of 
personal service, not allowing a writ of error to 
be sued out later than six months after the entry 
of the decree; during which time no second mar- 
riage shall be had unless upon a release of errors 
entered in open court or upon the death of the 
divorcee. ’ 
Cuicaco, ILL., August, 1904. 
SS 


THE LAWYER’S VACATION. 


The vacation season is practically over and most 
of the lawyers have returned to their offices and law 
cases, refreshed, we hope, in mind, as well as body. 
The life of the active lawyer is not a bed of roses, 
and, like the minister, he deserves, not to say re- 
quires, at least two weeks of rest during the hot 
months. Few are the lawyers who do not take 
some kind of vacation, and the number of those 
who make a sea voyage across the Atlantic, return- 
ing in from four to six weeks, is, happily, increasing. 
There is nothing like the tonic of a sea voyage for 
a professional man. To some there is a monotony 
about the daily sight of a waste of waters, but to 
many there is zest and inspiration on an ocean liner 
which outvie any days of travel upon land. For 
one thing, there is absolute freedom from any care 
whatever as to how one shall dress, or what one 
shall read or do, always, perhaps, excepting those 
large express steamers whose passenger lists are 
largely made up of fashionable people, and where 
full dress at dinner is at once a requisite and a 
bore. In our experience of many years in crossing 
the Atlantic we have long ago decided that the 
professional man who desires real rest will not 
take one of the fast steamers, but will take the slower 
ones, which take at least nine days to reach Liver- 
pool, or Plymouth, or Antwerp. The motion is less 
perceptible, the company is less suggestive of Wal- 
dorf-Astoria habits, and both comfort and pleasure 
are the better attained. The editor of the Journal 
has just returned from a trip taken both ways on 
this character of steamer, and he enjoyed every hour 
of every day in drinking in the felicities of perfect 
voyages. He went from New York direct to Den- 
mark, using for that purpose the new'and commo- 
dious steamers of the Danish Line, and returned 
by a nine-days steamer from Southampton. This 
time he took in the Scandinavian countries, includ- 
ing a thousand-mile ride on the new Lapland rail- 
way from Stockholm to and through the Lapland 
country, where he saw the midnight sun; and after- 
ward made excursions to the interior of Norway, 
to view the magnificent scenery of the Romsdal and 
other valleys, and the various fjords, which are 
becoming more renowned the better they are known. 
It used to be the case that one must go to the North 
cape, starting from Bergen or Trondhjem, and oc- 
cupying from ten days to two weeks, in order to 
have one chance at seeing the midnight sun. But 


all this is changed with the building of a through 
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line of railroad from Stockholm through Northern | 
Sweden and Norway, for now from various hill tops | 
in Lapland the midnight sun is visible until about | was made a city judge the junior partner succeeded 
the fifteenth day of July, after which, however, | to a valuable law practice, and soon won for himself 
one must go farther north in order to see it. It is a|an envied place among the leaders of the Brooklyn 
great spectacle, and perhaps we shall describe it at | bar. 
some length in a subsequent number of the Journal. | In 1880, when Justice Gilbert retired from the 
So far as we know, ‘few of the lawyers, and an| Supreme Court bench in the Second Judicial Dis- 
unusually small number of the judges, of New| trict, Mr. Cullen was nominated and elected as his 
Jersey took their vacation in Europe the past sum-/ successor. He was then thirty-seven years old. For 
mer. We do not know the reason, but it is to be| twenty years thereafter Judge Cullen’s public record 
regretted that it was so. The cost of a trip to Great | was written in the case books. But his advancement 
Britain, or even to the continent, is but little| was steady. In 1871 he was appointed assistant 
greater than that of a corresponding stay at any | district attorney of Kings county. Five years later 
of the fashionable resorts in America, and gives one | Samuel J. Tilden made Mr. Cullen a member of his 
a broader outlook and a more intense and more per-| staff as engineer-in-chief, with the militia rank 
manent satisfaction— New Jersey Law Journal. | of a brigadier-general. He was seriously considered 
| for the United States Supreme Court by Mr. Cleve- 
| land, whose solicitor of the treasury during his first 
administration was Judge McCue, Mr. Cullen’s uncle. 
| When the second term of Justice Gilbert, of the 
The reciprocal indorsement by the two great | Second Judicial District of the Supreme Court, 
political parties in New York of Judges Cullen and | expired, in 1880, Mr. Cullen was elected as his suc- 
Werner assures their retention for a full term of| cessor and his judicial work won commendation. 
fourteen years upon the bench of the Court of| It was in December, 1899, Governor Roosevelt 
Appeals. Judge Cullen is a resident of Brooklya, | designated Judge Cullen for the Court of Appeals, 


Kings county. He was designated, while sitting as | amd on June 22, 1900, he first appeared on the bench 


bar in 1867, and at once became a member of the 
firm of McCue, Hall & Cullen. When Mr. McCue 
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a Supreme Court justice in the Second Judicial | 
District, to be an associate judge of the Court of 
Appeals by Governor Theodore Roosevelt. On the 
resignation of Chief Judge Parker, in August, 1904, 
Judge Cullen was appointed by Governor Odell to be 
chief judge. Judge Cullen is a bachelor and is sixty | 
years old, tall, well built and with a head that indi- 
cates the brain power he possesses. He is highly | 
esteemed vy members of the bar all over the) 
State. He was born in Brooklyn and there spent 
his youth, except for a period during which he 
prepared for college at the Kinderhook Academy. 
He was graduated from Columbia at eighteen, hav- 
ing resolved to be a civil engineer, entered the Troy 
Polytechnic Institute. But in the spring of 1862, 
when he was nineteen, the tall young Brooklyn boy | 
was by President Lincoln commissioned a second | 
lieutenant in the First United States Infantry. With | 
this command he served in the department of the 
Mississippi, fighting at Corinth and Farmington and | 
through the siege of Vicksburg. At twenty Gover- | 
nor Morgan, of New York, commissioned Cullen | 
a colonel and assigned him to command the Ninety- | 
sixth New York Regiment. He served in the fam- | 
ous Eighteenth Army Corps until near the close of | 
the war, when he was invalided home because of a 
wound received before Richmond. Young Cullen 
completed his technical course and was at once 
employed by his uncle, Alexander McCue, to take 
charge of the construction of the South Side Rail- 
road, now a part of the Long Island system. He 
was, however, destined to be a lawyer. His many | 
acquaintances urged him to study law, and his uncle, | 
Mr. McCue, a successful lawyer, influenced him to 
the change of profession. He was admitted to the 


of that court. 

What has commended Judge Cullen to the legal 
profession and to all who have business with the 
courts is his reputation for remarkable capacity for 
dispatching whatever business is before him, together 
with the high quality of his knowledge of the law, 
his unimpeachable integrity and his common sense 
and fairness. Judge Cullen was nominated for chief 
judge by the Republican convention September 15, 
1904. 

William E. Werner, who, at the approaching elec- 


| tion, will be chosen an associate judge of the Court 


of Appeals, was born in Buffalo on April 15, 1855. 
When he was fourteen years old his parents died 
and he was left without resources and was com- 
pelled to leave school to earn a living. He toiled 
as a chore boy on a farm in Cheektowaga and got 
what education he could in the district schools. His 


| ambition prompted him to go to Buffalo, where he 


went to work in a factory and attended a night 
school, where he took a course in bookkeeping and 
commercial law. From the factory he went to work 
as a bookkeeper, and in 1877 had saved enough to go 
to Rochester and give more time to the study of law 
in the offices of W. H. Bowman and D. C. Feely. 
In 1879 he was appointed clerk of the Municipal 
Court, and a year later he was admitted to the 
bar. He then resigned his court clerkship, formed 
a partnership with Henry J. Hertzel and won a 
reputation as a jury lawyer. As a citizen he became 
prominent in the affairs of the Republican party and 
got the nomination for county judge. He was 
elected and three years later, in 1887, was returned 
to the bench by 21,000 out of 22,000 votes cast. In 
1889 he was unanimously chosen county judge, and 
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his election to the Supreme Court bench took place 
in 1894, after the death of Judge Macomber. He 
took his seat on the Supreme Court bench on Janu- 
ary 1, 1895. In 1899 he was designated by Governor 
Roosevelt to sit as an additional associate judge 
of the Court of Appeals. In 1902 he was nominated 
by the Republicans for associate judge of the Court 
of Appeals, but was one of the two Republicans 
on the State ticket who met defeat. His successful 
opponent was Judge John Clinton Gray. 

Judge Werner was nominated by the Republican 
convention at Saratoga September 15, 1904. 


———_>—_—_—__ 


THEORY VERSUS PRACTICE. 





| 
The meeting in aid of the oppressed tenants had | 
come to a close, and unfortunate Ireland was freed | 
five times that evening. Judge Houlihan presided | 
at the meeting with all his customary grace and | 
polish, and pleas in behalf of the delinquent tenants 
were urged with great vigor. 

Barrister Tim Donoghue exhorted the tenants to| 
stand firm, and in a loud voice he expatiated on the | 
cruelty of a landlord to evict a tenant for merely | 
owing a few years’ rent. “The sacred coz of Ire- | 
land, seys he, has often been jeopardized for lack | 
iv younity. Stand firm, plug your plitical agitators, | 
and the dawn iv Irish freedom will soon be at hand. | 
In all ages the heartlessness of landlords has been | 
a synonym from infancy. (Loud applause.) 

Scene: Police Court, next morning, Judge Houli- | 
han on the bench. 

“Your honor, began Lawyer Tim, I appear for the 
plaintiff in the case of Murphy against Callaghan.” | 

“What kind iv an action is it?” inquired his 
honor. 

“A summary process to recover land, that is, agin 
a tinant for the unlawful withholdin iv a tinament,” | 
replied Lawyer Tim. 

“Has the defindant any counsel?” further in- 
quired his honor. 

“No, yir honor, I have a bedridden husband, and 
can’t afford to hire an attorney,” weakly replied 
Honora Callaghan, the defendant. 

“ But this is a coort iv justice, not mercy, madam, 
an you must understhand that coorts are not public 
charities or eleemosynary institootions,” angrily re- 
joined his honor. 

“T know that, yir honor, but if I could only have 
a little time I would settle the rint,” humbly re- 
sponded the old lady. 

“The same ould story that I’ve heerd during the 
twinty-five years I’ve been on the binch. Guilthy 
people let on to be exthroardinarily innocent intirely. 
Even if people don’t do the crimes thyre sint to 
prison for, surely they commit other crimes they 
niver was punished for. It’s shockin intirely the 


ignorance iv litigants; how can a judge do anything 
but his jooty; he can’t be ginerous wid another 
man’s property and forgive rint he has no moral, 
legal, or scripthural claim to; Mr. Donoghue, prove 





your notice, and thry your case according to the 
Code;” sharply replied his honor. This was done, 
and the case was accordingly closed. 

“Honora Callaghan,” began his honor in sum- 
ming up, “we rade in Holy Writ the poor ye have 
always wid ye, but that was before the days iv trusts, 
an before the wimmin folks were taught the great 
American art iv separation of man from his money. 
People who pay their rint want the front doore steps 
paved wid diamonds, or else they’ll move, and those 
that don’t pay or can’t pay want the docthrine of 
true Christian charity administered to them. Now, 
I can’t be charitable wid another man’s money, be- 
cause the Masther in the vineyard forbids it. My 
painful duty compels me to grant a decree for the 
plaintiff, an give judgmint for six dollars rint, an 
execution to issue in forthy-eight hours.” 

“ The coort stands adjourned.” 

JoserH M. SuLLIvAN, 
Of the Suffolk, Mass., Bar. 


——4¢——— 


SUITS ON CONTRACTS FOR BENEFIT OF 
THIRD PERSONS. 
Section 1. Introductory. 
2. Massachusetts rule. 


3. Same. Illustrative cases. 

4. Same. Exceptions to the rule. 

5. Same. Same. 1. Where funds on hand. 

6. Same. Same. 2. Promise for benefit of 
a child. 

7. Same. Same. 3. Direct promise to third 
person. 

8. The general rule. 

g. The Code rule. 

to. Rule for ascertaining real party in interest. 

Section 1. Jntroductory.— The inroads the modern 


codes have made upon the common-law system of 
pleading and procedure, are nowhere more manifest 
than in actions brought upon contracts made for the 
benefit of a third person, whether with or without the 
knowledge of such third person, and the considera- 
tion moves from another than such third person. To 
make the comparison more effective, and the better 
to illustrate the subject under discussion, we have 
selected Massachusetts, the procedure of which State 
is founded upon the common-law system of pro- 
cedure, and the courts of which commonwealth hew 
very closely to the line marked out by the English 
courts. We will give the doctrine of the supreme 
judicial court of that State governing the topic under 
discussion, and then the procedure under the codes. 

§ 2. Massachusetts rule—In the State of Massa- 
chusetts, and all those States of the union whose 
form of procedure is based upon the common law, the 
general rule is that assumpsit will not lie, where 
there is no actual privity of contract between the 
plaintiff and the defendant, and where the considera- 
tion does not move from the plaintiff. Thus, a 
promise by one to another, for the benefit of a third, 
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who is a stranger to the consideration, will not sup- | Same. Debtors and amounts of claims not speci- 
port an action by the latter(1). In other words the fied.— Where a contract to pay the debts of another 
rule of contracts in Massachusetts, although else-| is based upon sufficient consideration, and is made 
where in States where the procedure is based on the | under such circumstances as to take the case out of 
common law also, a different doctrine prevails, is that | the general rule, it will not be effective for that 
a person who is not a party to a simple contract, and| purpose, unless the names of the debtors and the 
from whom no consideration moves, can not sue | amounts of their claims are set out(9). 

upon the contract, although he is named therein as | 
the party to be benefited thereby, and that conse- 
quently, a promise made by one person to another, 
for the benefit of a third, who is a stranger to the 
consideration, will not support an action by the 
latter(2). Upon an agreement under seal, no one but 
a party can maintain an action at law, although it 
runs to his successors or assigns(3). And an action 
upon a deed poll, by which the grantee assumes and 
agrees to pay a mortgage upon the premises, as a part 
of the purchase price, can be brought only in the 


Agreement to pay mortgage, made by the vendee 
to the vendor of an equity of redemption, as a part 
of the consideration named in the deed, is within 
the general rule, and the mortgagee cannot main- 
tain a personal action against the vendee(10). But 
it is otherwise where one accepts a devise of land 
charged with the payment of an annuity or legacy; 
such acceptance creates an implied promise upon 
which the annuitant, or legatee, may maintain an 
action against the devisee(11). 


name of the grantor; and if so brought by the mort- Assignment of insurance policy, as collateral to 
gagee with his consent, the grantor may dismiss it the payment ot an indebtedness, with a stipulation 
at any time(4) therein that “any surplus of the proceeds of said 


policy to be paid to C,” a creditor of the assignor 
of the policy, does not enable C to maintain an 
h is action against the assignee of such policy to recover 
the genera! rule. | any surplus remaining in his hands after extinguish- 
Agreement to pay debt. 1. Of an individual.— lf ing the debt for which it was assigned as col- 
A, who owes C, and to whom B is indebted in an |ateral(12). 
equal or a greater amount, gives C a written order | aP , ai 
é | An award, on a general submission in writing, 
on B for the amount of A’s debt to C, and B does : 
A whether under seal or not, of all disputes between 
not accept the order, but verbally promises to pay : 
: ‘ : A and B, that A shall pay certain debts of B to 
the amount to C, of which promise A has no notice, “|. 
ce . , third persons, although made on the express con- 
C cannot maintain an action against B for money |... i ‘ 
; -.,:_ | dition that A shall receive certain property belong- 
had and received(5), because the case falls within . P : . 
A ing to B, will not enable the creditors of B to main- 
the general rule that a person who is not a party to| ° : : 
: . - _|tain an action against A to recover such debts 
a simple contract, and from whom no consideration 7 f B(13) 
moves, can not sue on the contract, and consequently | cag ee SU 
that a promise made by one person to another for| New partnership, promising an outgoing partner 
the benefit of a third person who is a stranger to the| to pay the debts of the old firm does not render 
consideration, will not support an action by the! the new firm liable to an action by a creditor of 
latter (6). | the old firm to recover the amount of one of such 


Again, where A has received several demands | 4¢bts(14). 

from B, a debtor of C and others, and agreed to| Order to deliver goods—If A, having a contract 
collect the same and out of the proceeds to pay | With B for the delivery of certain goods, gives him 
certain creditors of B, and collects but one of the|a written order to deliver the goods to C, which 
demands, in an action by C to recover the amount| order B accepts, C cannot maintain an action on 
so collected, he must show that A received the de-| the contract against B, in the absence of evidence 
mand under an agreement to appropriate it specifi-| that there was a good consideration therefor be- 
cally to C’s debt, or that he had collected enough to| tween the parties to the action(15). 

pay all the demands which he had assumed to| Promise to accept draft made to the drawer, the 
pay(7). holder of the draft cannot maintain suit(16). 


Same 2. Of corporation— An agreement, not un-| Subscription to church—A gratuitous subscrip- 
-der seal, to pay the debts of a corporation, made | tion to a fund to be used by a church organization 
in consideration of the transfer to the promisor of| to build a chapel, made to the chairman of a public 
the greater portion of the capital stock of the cor-| meeting, cannot be enforced, unless the church 
poration, the names and numbers of creditors, or | Organization has, in reliance on such promise, done 
the amounts of their claims, not being given, will| something, or incurred or assumed some liability 
not support an action against the promisor by one| Or obligation; and it is not sufficient that others 
of such creditors(8). In addition to the objection| were led to subscribe by the subscription sought 
that such a contract falls within the prohibition of | to be enforced(17). 
the general rule, it is also open to the objection| A promise to pay a specified sum for doing a par- 
that it is within the prohibitory doctrine of the next | ticular thing, doing that thing upon the faith of such 
paragraph. promise, the promise, which was before revocable, 


$ 3. Same. Illustrative cases—The following 
illustrative cases show peculiarly the application of 
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becomes a complete contract upon a consideration 
moving from the promise to the promisor, and is 
enforceable (18). 

§ 4. Same. Exceptions to the rule—The Su- 
preme Judicial Court of Massachusetts has found it 
necessary to relax the hard rule above laid down, by 
introducing certain exceptions, and when those ex- 
ceptions obtain, allowing the third person for whose 
benefit a contract is made, even though he be ignorant 
of the execution of the contract, and the considera- 
tion moves from another party, to maintaén a suit on 
such contract. The recent decisions in that common- 
wealth, like the recent decisions in England, have 
tended to uphold the general rule and to narrow the 
exceptions to it(19). 


$5. Same. Same 1. Where funds on hand.—In- 
debitatus assumpsit for money had and received can 
be maintained, in various instances, where there is 





no actual privity of contract between the plaintiff 
and defendant, and where the consideration does not 
move from the plaintiff, where the promisor-defend- 
ant has in his hands funds which, in equity and good 
conscience, belong to a third person, the latter may 
sue upon an express or implied contract to pay! 
him(20). In such a case the law creates a privity | 
and implies a promise to pay, for the reason that the 
defendant receives a credit as having paid the plaint- 
iff (21) ; as where an agent who has settled with his 
principal an account in which he has credited himself | 
with the amount of a debt, owed by the principal to| 
a third person as having been paid by himself to such 
third person(22). And where one receives an as- | 
signment of property in trust, to be disposed of and | 
distributed among the creditors of the assignor, of 
whose names and the amounts of their respective 
claims he is informed, and accepts the trust, he is | 
liable, after demand and refusal, to one of such cred- 
itors for his proportionate share(23). 


$6. Same. Same 2. Promises for the benefit of a| 
child— Cases where promises have been made to a 
father or an uncle, for the benefit of a child or| 
nephew, from a second class of exceptions to the 
rigid general rule above laid down, and the child may 
maintain a suit on breach(24). 


§ 7. Same. 3. Direct promise to the third person 
—In those cases where the promisor, on considera- 
tion, has made a direct promise to the third person 
to pay, or the circumstances are such that a direct 
promise will be inferred by the law(25), as when 
the defendant made.a written promise to the lessee 
of a shop to take his lease (which was under seal) 
and pay the rent to the lessor according to its terms, | 
entered into possession of the shop with the lessor’s 
knowledge, paid him the rent quarterly for a year, 
and then before the expiration of the lease left the | 
shop; in which case he was held personally liable for 
the rent subsequently accruing(26). But this rule) 
does not apply to one who buys the equity in mort- | 
gaged property, agreeing in writing to assume and 
pay the mortgage as a part of the purchase price of 
the equity (27). 


§ 8. The general rule— The general rule of law 
is that the parties must stand related to the contract 
which furnishes the basis of the suit. In regard to 
actions founded upon promises made for the benefit 
of third persons, where the consideration moves from 
another, there has been much conflict of decision in 
the various courts of last resort, in the different 
States. Particularly is this true in those States 
where the system of procedure is based upon the com- 
mon-law system. The rule, with its modifications 
and exceptions, which prevails in Massachusetts, has 
already been alluded to. In the other States, both 
the weight of judicial decision and the number of 
authorities sustains the right of a third party, in 
cases of simple contract, to maintain a suit on a con- 
tract made for his benefit, even though the consid- 
eration for the contract moves from another (28). 


§ 9. The Code rule— Whatever doubt or difficulty 
in regard to the question may have existed, or may 
still exist, in those States where the procedure is 


| founded upon the common-law method of procedure, 


in those States in which a modern code of procedure 
has been adopted, whereby all forms of actions there- 
tofore existing are abolished, and all actions required 
to be prosecuted or defended in the name of the real 
party in interest, all perplexities in reference to this 
matter are swept away, even in those cases where 
the promise made by one person to another person 
for the benefit of a third person is in writing under 
seal(29); and some of the cases go to the extent 
of holding that a third person for whose benefit cove- 
nants are made in a deed conveying land, may sue in 
his own name for a breach of those covenants(30). 


$ 10. Rule for ascertaining real party in interest. 
— The length of this article will not permit of a 
discussion of this point further than to state the 
general rule in concise terms. ‘Lhe party in whom 
the legal interest is vested, and who may maintain 
a suit, is not always the real party in interest. The 
real party in interest, within the meaning of the var- 
ious codes, is the person who would be benefited or 
injured by the judgment in the cause. It is not 
merely an interest in the question involved that will 
justify making a person a party to a suit; it must 


| be an interest in the subject-matter of the litiga- 
| tion(31); that is, a person whose interests are in 
|issue, and to be affected by the judgment in the 


causes (32). 
M. E. E. Kerr. 
Councit Buiurrs, Iowa. 





(1) Morrill v. Lane, 136 Mass. 93; Farquhar v. Brown, 132 
Mass. 340; Clement v. Earle, 130 Mass. 585, in note; Rogers 
v. Union Stoné Co., 130 Mass. 581; 39 Am. Rep. 478; Butler 
v. Frank, 128 Mass. 29; Prentice v. Brimhall, 123 Mass. 291; 
Cottage Street M. E. Church v. Kendall, 121 Mass. 528; 23 
Am. Rep. 286; Gamwell v. Pomeroy, 121 Mass. 207; Pettee v. 
Peppard, 120 Mass. 522; Exchange Bank v. Rice, 107 Mass. 
37; 9 Am. Rep. 1; Putnam v. Field, 103 Mass. 556; Flint v. 
Pierce, 99 Mass. 68; 96 Am. Dec. 691; Frost v. Gage, 83 


| Mass. (1 Allen), 262; Colburn v. Phillips, 79 Mass. (13 Gray), 


64; Dow v. Clarke, 73 Mass. (7 Gray), 198; Field v. Craw- 
ford, 72 Mass. (6 Gray), 116; Millard v. Baldwin, 69 Mass. 
(3 Gray), 484; Mellen v. Whipple, 67 Mass. (1 Gray), 317; 
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Fitch v. Chandler, 58 Mass. (4 Cush.), 254; Carnegie v. Mor- 
rison, 43 Mass. (2 Met.), 381; Carter v. Gault, 30 Mass. (13 
Pick.), 531; Felch v. Taylor, 30 Mass. (13 Pick.), 133; Cabot 
v. Haskins, 20 Mass. (3 Pick.), 88; Fisher v. Ellis, 20 Mass. 
(3 Pick.), 322; Hall v. Marston, 17 Mass. 575; Arnold v. 
Lyman, 17 Mass. 400; 9 Am. Dec. 1.4. 

Other rulings on privity of contract necessary to enable the 
action to be maintained are found in Carson v. Ockington, 
118 Mass. 409; Hills v. Bearse, 91 Mass. (9 Allen), 403; 
Shute v. Barnes, 84 Mass. (2 Allen), 598; Adams v. Nicker- 
son, 83 Mass. (1 Allen), 427; West v. Rice, 53 Mass. (12 
Met.), 541; Burrows v. Taft, 52 Mass. (11 Met.), 259; Milton 
v. Mosher, 48 Mass. (7 Met.), 244; Mason v. White, 17 Mass. 
560. 

(2) See Morrill v. Lane, 136 Mass. 93; Terry v. Bright- 
man, 132 Mass. 318; Morse v. Adams, 130 Mass. 585, in note; 
Rogers v. Union Stone Co., 130 Mass. 581; 39 Am. Rep. 
478; Reed v. Home Sav. Bank, 127 Mass. 295; Prentice v. 
Brimhall, 123 Mass. 291; Cottage Street M. E. Church v. 
Kendall, 121 Mass. 528; 23 Am. Rep. 286; Gamwell v. Pom- 
eroy, 121 Mass. 207; Pettee v. Peppard, 120 Mass. 522; Bailey 
v. New England Ins. Co., 114 Mass. 177; 19 Am. Rep. 329; 
Carr v. National Security Bank, 107 Mass. 45; 9 Am. Rep. 
6; Exchange Bank v. Rice, 107 Mass. 37; 9 Am. Rep. 1; 


Flint v. Pierce, 99 Mass. 68; 96 Am. Dec. 691; Exchange | 


Bank of St. Louis v. Rice, 98 Mass. 68; Colburn v. Phillips, 
79 Mass. (13 Gray), 64; Dow v. Clark, 78 Mass. (7 Gray), 
198; Field v. Crawford, 72 Mass. (6 Gray), 116; Millard v. 
Baldwin, 69 Mass. (3 Gray), 484; Payne v.. Snow, 66 Mass. 
(12 Cush.), 443; 59 Am. Dec. 203; Worcester Bank v. Wells, 
49 Mass. (8 Met.), 107; Carter v. Gault, 30 Mass. (13 Pick.), 
53. 

There is dicta to the contrary in Brewer v. Dyer, 61 Mass. 


(7 Cush.), 337, and Carnegie v. Morrison, 43 Mass. (2 Met.), | 
381. Regarding these cases Mr. Justice Gray, in the case | 


of Exchange Bank v. Rice (107 Mass. 37, 41; 9 Am. Rep. 
1), says: 

“The unguarded expressions of Chief Justice Shaw in 
Carnegie v. Morrison, and Mr. Justice Bigelow in Brewer 
v. Dyer, to the contrary, on which the learned counsel for 
the plaintiffs relied at the argument, were afterwards, and 


while those two distinguished judges continued to hold | 


seats upon this bench, qualified, the limits of the doctrine 
defined, and a disinclination repeatedly expressed to admit 


new exceptions to the general rule, in unanimous judg- | 


ments of the court, drawn up by Mr. Justice Metcalf, and 
marked by his characteristic legal learning and cautious 
precision of statement. Mellen v. Whipple, 67 Mass. (1 
Gray), 317; Millard v. Baldwin, 69 Mass. (3 Gray), 484; Field 
v. Crawford, 72 Mass. (6 Gray), 116; Dow v. Clark, 73 Mass. 
(7 Gray), 198. Those judgments have since been treated as 
settling the law of Massachusetts upon this subject. Col- 
burn v. Phillips, 79 Mass. (13 Gray), 64; Flint v. Pierce, 99 
Mass. 68.” 

(3) See Terry v. Brightman, 132 Mass. 318; Flynn v. 
North American Ins. Co., 115 Mass. 449; Northampton v. 
Elwell, 70 Mass. (4 Gray), 81; Millard v. Baldwin, 69 Mass. 


(3 Gray), 484; Johnson v. Foster, 53 Mass. (12 Met.), 167; | 
Sanders v. Filley, 29 Mass. (12 Pick.), 554; Watson v. Cam- | 


oridge, 15 Mass. 286; Montague v. Smith, 13 Mass. 396. 
Promise under seal made by A to B for the benefit of C, 
C cannot maifitain a suit thereon. — Millard v. Baldwin, 69 


Mass. (3 Gray), 484. See Carter v. Gault, 30 Mass. (13 Pick.), | 


531. 

(4) Coffin v. Adams, 131 Mass. 133; Mellen v. Whipple, 
67 Mass. (1 Gray), 317. 

(5) Rogers v. Union Stone Co., 130 Mass. 581; 39 Am. 
Rep. 478. 

(6) Exchange Bank v. Rice, 107 Mass. 37; 9 Am. Rep. 1. 
See Prentice v. Brimhall, 123 Mass. 291; Cottage Street M. 
E. Church v. Kendall, 121 Mass. 528; 23 Am. Rep. 286; Gam- 
well v. Pomeroy, 121 Mass. 207; Pettee v. Peppard, 120 Mass. 
522; Dow v. Clark, 73 Mass. (7 Gray), 198; Field v. Craw- 
ford, 72 Mass. (6 Gray), 116; Millard v. Baldwin, 69 Mass. 
(3 Gray), 484. 

Forbearance to sue, it seems, is suffi€ient consideration to 
enable the creditor to maintain a suit against B, who prom- 


| ised the debtor to pay the same. Walker v. Sherman, 52 
| Mass. (11 Met.), 170. See Rogers v. Union Stone Co., 130 
Mass. 581, 583; 39 Am. Rep. 478; Boyd v. Freize, 71 Mass. 
| (6 Gray), 553, 555; Mecroney v. Stantley, 62 Mass. (8 Cush.), 
| 85, 88; Johnson v. Wilmarth, 54 Mass. (13 Met.), 416, 421. 

(7) Fitch v. Chandler, 58 Mass. (4 Cush.), 254. 

(8) Dow v. Clark, 73 Mass. (6 Gray), 198). See Morrill v. 
Lane, 136 Mass. 93; Rogers v. Union Stone Co., 130 Mass. 
581; 39 Am. Rep. 478; Exchange Bank v. Rice, 107 Mass. 
37, 41; 9 Am. Rep. 1; Carr v. National Security Bank, 107 
Mass. 45, 48; Flint v. Pierce, 99 Mass. 68, 71; Morton v. 
Richard, 79 Mass. (13 Gray), 15, 18; Colburn v. Phillips, 79 
Mass. (13 Gray), 64, 66. 

Gray, J., in Carr v. National Security Bank, supra, says: 
The exception to the rule that upon a promise made by one 
person to another for the benefit of a third from whom no 
consideration moves, the latter cannot sue, which holds a 
person, in whose hands funds have been placed to pay cred- 
itors of the depositor, liable to actions by them, has not 
been extended in this commonwealth or in England, to a 
case in which neither the names of such creditors nor the 
amounts of their debts are named or ascertained at the date 
of the promise. Citing Frost v.:Gage, 88 Mass. (1 Allen), 
262; Dow v. Clark, 73 Mass. (7 Gray), 198; Mellen v. Whip- 
ple, 67 Mass. (1 Gray), 317; Forlie v. Denton, 8 Barn. & 
Cres. 395; 2 Man. & Ryl. 353; and Gerhard v. Bates, 2 El. 
& Bi. 476; 75 Eng. C. L. 475. 

(9) Morrill v. Lane, 136 Mass. 93. See Carr v. National 
Security Bank, 107 Mass. 45; 9 Am. Rep. 6; Exchange Bank 
| v. Rice, 107 Mass. 37; 9 Am. Rep. 1; Dow v. Clark, 73 Mass. 
(7 Gray), 198. 

Frost v. Gage, 83 Mass. (1 Allen), 262, is not applicable 
to such a case, because in that instance there was a trust, 
and the action was by the cestui que trust against the trustee. 
Such a relation does not arise upon a simple promise by A 
to B for the benefit of C. Jn re Empress Engineering Co., 
L. R. 16 Ch. Div. .125. 

(10) Prentice v. Brimhall, 123 Mass. 291. See Pettee v. 
Peppard, 120 Mass. 522; Mellen v. Whipple, 67 Mass. (1 
Gray), 317. 

The grantor transferred no fund to the defendant, and the 
defendant made no contract with the mortgagees or their 
assigns upon which an action at law will lie. Pettee v. Rice, 
120 Mass. 522; Exchange Bank v. Rice, 107 Mass. 37; 9 
Am. Rep. 1; Mellen v. Whipple, 67 Mass. (1 Gray), 317. 

(11) Adams v. Adams, 96 Mass. (14 Allen), 65; Felch v. 
| Taylor, 30 Mass. (13 Pick.), 133. 

(12) Field v. Crawford, 72 Mass. (6 Gray), 116. 

(13) Millard v. Baldwin, 69 Mass. (3 Gray), 484. 

The court say: ‘‘ The doctrine relied on by the plaintiff, 
namely, that where A makes a promise to B for the benefit 
of C, C may sue, in his own name, for a breach of that 

| promise, is confined exclusively to parol (unsealed) con- 
| tracts. Johnson v. ‘Foster, 53 Mass. (12 Met.), 167; Sanders 

v. Filley, 29 Mass. (12 Pick.), 554; Hinkley v. Fowler, 15 
| Me. 285. And if, in consequence of the parol modification 
of the sealed submission to arbitrators, the engagement to 
abide the award is to be regarded, in law, as a parol en- 
gagement, as the plaintiff contends, then we are of the 
opinion this is not a case to which the doctrine relied on 
| by the plaintiff can be applied. Mellen v. Whipple, 67 Mass. 
(1 Gray), 317; Crafts v. Tritton, 2 Moore, 411; 8 Taunt. 365; 
4 Eng. C. L. 185.” 

(14) Morton v. Richards, 79 Mass. (13 Gray), 15. 

(15) Rogers v. Union Stone Co., 130 Mass. 581; 39 Am. 
Rep. 478; Morse v. Adams, 130 Mass. 585, note. 

This order was not negotiable (Gushee v. Eddy, 77 Mass., 
| 11 Gray, 502; 71 Am. Dec. 728); the law and incidents of a 
| bill of exchange do not attach to such an instrument. Sears 
vy. Lawrence, 81 Mass. (15 Gray), 267. 

(16) Exchange Bank v. Rice, 107 Mass. 37; 9 Am. Rep. 1. 

(17) Cottage Street M. E. Church v. Kendall, 121 Mass. 
528; 23 Am. Rep. 286. See Athol Music Hall Co. v. Carey, 
116 Mass. 471; Ladies’ Collegiate Institution v. French, 82 
Mass. (16 Gray), 196; Mirick v. French, 68 Mass. (2 Gray), 
| 420; Watkins v. Eames, 63 Mass. (9 Cush.), 537; Ives v. 

' Stirling, 47 Mass. (6 Met.), 310; Thompson v. Page, 42 
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Mass. (1 Met.), 565; Williams College v. Danforth, 29 Mass. 
(12 Pick.), 541; Salem Mill Dam Corp. v. Ropes, 23 Mass. 
(6 Pick.), 23; Amherst Academy v. Cowles, 23 Mass. (6 
Pick.), 427; 17 Am. Dec. 387; Hanson Trustees v. Stetson, 
22 Mass. (5 Pick.), 506; Bryant v. Goodnow, 22 Mass. (5 
Pick.), 228; Fisher v. Ellis, 20 Mass. (3 Pick.), 322; Foxcroft 
Academy v. Favor, 4 Me. (4 Greenl.), 382; Society in Troy 
v. Perry, 6 N. H. 164; George v. Harris, 4 N. H. 533; 17 
Am. Dec. 446. 

Consideration sufficient’where others were led by such sub- 


scription to also subscribe to the fund, announced in Han- | 
son Trustees v. Stetson, 22 Mass. (5 Pick.), 506, 508, sub- 


stantially repeated in Ives v. Stirling, 47 Mass. (6 Met.), 310, 
316, and in Watkins v. Eames, 63 Mass. (9 Cush.), 537, 539, 
is declared in Cottage Street M. E. Church v. Kendall, 121 
Mass. 528, 530, to be but obiter dictum and inconsistent with 
elementary principles,and holding that other subscriptions do 
not constitute a legal consideraion. 
last case is followed in Low v. Foss, 121 Mass. 531, 533. 
(18) Cottage Street M. E. Church v. Kendall, 121 Mass. 


528; 23 Am. Rep. 286. See Carr v. National Security Bank, | 
107 Mass. 45, 48; 9 Am. Rep. 6; Paige v. Parker, 74 Mass. | 


(8 Gray), 211, 213; Loring v. Boston, 48 Mass. (7 Met.), 409; 
Freeman v. Boston, 46 Mass. (5 Met.), 56; Hubbard v. Cool- 
idge, 42 Mass. (1 Met.), 84; Miller v. McKenzie, 95 N. Y. 
575, 579; 47 Am. Rep. 85; Todd v. Weber, 95 N. Y. 181; 47 
Am. Rep. 20. 

(19) See Exchange Bank v. Rice, 107 Mass. 37, 41; 9 
Am. Rep. 1. 

(20) Mellen v. Whipple, 67 Mass. (1 Gray), 317, 322; Ex- 
change Bank v. Rice, 107 Mass. 37, 42; 9 Am. Rep. 1. 


In this doctrine the | 


267; Rice v. Savery, 22 Iowa, 470; Johnson v. Collins, 14 
Iowa, 63; Mills v. Brown, 11 Iowa, 314; Burton v. Larkin, 36 
Kan. 246; 59 Am. Rep. 541; Anthony v. Herman, 14 Kan. 
497; Dodge v. Moss, 82 Ky. 441; Allen v. Thomas, 3 Met. 
(Ky.) 198; 77 Am. Dec. 169; Smith v. Kemper, 4 Mart. 
(La.) 409; 6 Am. Dec. 708; Maringney v. Remy, 3 Mart. 
N. S. (La.) 67; 15 Am. Dec. 172; Campbell v. Stewart, 58 
Me. 439, 445; 4 Am. Rep. 296; Goodwin v. Bowden, 54 Me. 
424; Bohanan v. Pope, 42 Me. 93, 96; Motley v. Mfg. Ins. 
| Co., 29 Me. 387; 50 Am. Dec. 591; Todd v. Tobey, 29 Me. 
219; Henkly v. Fowler, 15 Me. (3 Shep.), 285, 289; Rogers 
v. Gosnell, 58 Mo. 469; Hanagan v. Hutchinson, 47 Mo. 237; 
Beet v. McLaughlin, 12 Mo. 433; Corl v. Riggs, 12 Mo. 
| 430; Robbins v. Ayers, 10 Mo. 538; 47 Am. Dec. 125; Bank 
of Missouri v. Benoist, 10 Mo. 519; Lindsen v. Moore, 10 
Mo. 176; Buhling v. Hackett, 1 Nev. 370; Lang v. Henry, 
| 54 N. H. 68; Jackson v. Smith, 52 N. H. 11; Joslin v. New 
Jersey Car Spring Co., 36 N. J. L. (7 Vr.) 141, 145; Price 
v. Truesdale, 28 N. J. Eq. (1 Stew.), 200; Glen v. Hope 
Mut. L. Ins. Co., 56 N. Y. 379, 381; Coster v. Mayor, 43 
N. Y. 411; Barker v. Bradley, 42 N. Y. 316, 319; 1 Am. Rep. 
521; Turk v. Ridge, 41 N. Y. 201, 206; Burr v. Beers, 24 
N. Y. 178, 180; 80 Am. Dec. 327; Lawrence v. Fox, 20 N. 
Y. 270; Lake Ontario, A. & N. Y. R. Co. v. Mason, 16 
N. Y. 451, 463; Dolph v. White, 12 N. Y. 296, 300; Butts 
v. Perkins, 41 Barb. (N. “Y.) 518; Hale v. Boardman, 27 
Barb. (N. Y.) 85; Blunt v. Boyd, 3 Barb. (N. Y.) 209; Del- 
aware & H. Canal Co. v. Westchester Bank, 4 Den. (N. Y.) 
99; Barber v. Bucklin, 2 Den. (N. Y.) 45; 43 Am. Dec. 
| 726; Bridge v. ‘Niagara Ins. Co., 1 Hall (N. Y.) 247; 
Therasson v. McSpedon, 2 Hilt. (N. Y.) 3; In re Taxpayers 





The first case in Massachusetts to hold this doctrine was | of Greene, 38 How. Pr. (N. Y.) 532; Judson v. Gray, 17 
Arnold v. Lyman, 17 Mass. 400; 9 Am. Dec. 154, and it has| How. Pr. (N. Y.) 296; Weston v. Barber, 12 John. (N. Y.) 
since been followed without question in the above class | 276; 7 Am. Dec. 319; Gold v. Phillips, 10 John, (N Y) 412; 
of cases. See, also, Brewer v. Dyer, 61 Mass. (7 Cush.),| Schermerhorn v. Vanderheyden, 1 John. (N. Y.) 140; 3 
337; Fitch v. Chandler, 58 Mass. (4 Cush.), 254; Carnegie v.| Am. Dec. 304; Cumberland v. Cordington, 3 John. Ch. (N. 
Morrison, 43 Mass. (2 Met.), 381. | Y.) 254; 8 Am. Dec. 492; Rawson v. Copeland, 2 Sandf. Ch. 

(21) Putnam v. Field, 103 Mass. 556. See Frost v. Gage, | (N. Y.) 251; Wyman v. Smith, 2 Sandf. (N. Y.) 331; Wal- 
83 Mass. (1 Allen), 262; Mellen v. Whipple, 67 Mass. (1| ther v. Wetner, 1 E. D. Smith (N. Y.) 7; Ellwood v. Monk, 
Gray), 317. |5 Wend. (N. Y.) 235; Emmitt v. Brophy, 42 Ohio St. 82; 

(22) Putnam v. Field, 103 Mass. 556. | Trimble v. Strother, 25 Ohio St. 381; Bagaley v. Waters, 

(23) Frost v. Gage, 83 Mass. (1 Allen), 262. This is| 7 Ohio St. 367; Thompson v. Thompson, 4 Ohio St. 333; 
within the doctrine of Arnold v. Lyman, 17 Mass. 400; 9| Crumbaugh v. Kugler, 3 Ohio St. 549; Schneider v. White, 
Am. Dec. 154; Hall v. Marston, 17 Mass. 575; Carnegie v. | 12 Ore. 503; Torrens v. Campbell, 74 Pa. St. 470; Bellas v. 
Morrison, 43 Mass. (2 Met.), 381; Muiler v. Whipple, 67| Fagley, 19 Pa. St. 276; Keim v. Taylor, 11 Pa. St. 163; Beers 
Mass. (1 Gray), 317; and Dow v. Clark, 73 Mass. (7 Gray), |v. Robinson, 9 Pa. St. 230; Edmunson v. Penny, 1 Pa. St. 


198. 
(24) Mellen v. Whipple, 67 Mass. (1 Gray), 317, 323; Ex- | 
change Bank v. Rice, 197 Mass. 37, 42; 9 Am. Rep. 1; Felton | 
v. Dickinson, 10 Mass. 287. 

(25) Exchange Bank v. Rice, 107 Mass. 37, 42; 9 Am. Rep. | 
1; Mellen v. Whipple, 67 Mass. (1 Gray), 317, 323; Brewer | 
v. Dyer, 61 Mass. (7 Cush.), 337. 

(26) Brewer v. Dyer, 61 Mass. (7 Cush.), 337. 


(27) Prentice v. Brimhall, 123 Mass. 291. See Pettee v. 


Peppard, 120 Mass. 522; Exchange Bank v. Rice, 107 Mass. | 
37; 9 Am. Rep. 1; Mellen v. Whipple, 67 Mass. (1 Gray), | 


317. Also “ Illustrative Cases,” given above. 


(28) See Mason v. Hall, 30 Ala. 601; Huckabee v. Barry, | 


14 Ala. 263; Lovely v. Caldwell, 4 Ala. 684; Hitchcock v. 
Lukens, 8 Part. (Ala.), 333; Morgan v. Overman S. M. Co., 
37 Cal. 537; Kreutz v. Livingston, 15 Cal. 344; Steene v. 
Aylesworth, 18 Conn. 244; Treat v. Stanton, 14 Conn. 454; 
Farmers’ Bank v. Brown, 1 Harr. (Del.) 330; Hunter v. 
Wilson, 21 Fla. 250; Bristow v. Lane, 21 Ill. 194; Williamson- 
Stewart Paper Co. v. Seaman, 29 Ill. App. 68; Beals v. 
Beals, 20 Ind. 163; Grover v. Sims, 5 Blackf. (Ind.) 498; 
Warren Academy v. Starrett, 5 Blackf. (Ind.) 179; Harper 
v. Rogan, 2 Blackf. (Ind.) 39; Beeson v. Green, 103 Iowa, 
406, 408; Hawley v. Exchange Bank, 97 Iowa, 187, 191; First 
Nat. Bk. v. Rawley, 92 Iowa, 530, 535; First M. E. Church 
v. Sweny, 85 Iowa, 627, 633; Gooden v. Rayl, 85 Iowa, 592; 
Knott v. Dubuque & S. C. R. Co., & Iowa, 462, 468; Mee- 
senger v. Votaw, 75 Iowa, 225; Barker v. Bryan, 64 Iowa, 
561; Gordam v. Kavanaugh, 63 Iowa, 152; McHose v. Dut- 
ton, 55 Iowa, 728; Courtright v. Deeds, 37 Iowa, 503; Johnson 
v. Knapp, 36 Iowa, 616; Huntington v. Fisher, 27 Iowa, 


334; 44 Am. Dec. 137; Kelly v. Evans, 3 Pen. & W. (Pa.) 
387; 24 Am. Dec. 325; Strachecker v. Grant, 16 Serg. & R. 
(Pa.) 241; Commercial Bank v. Wood, 7 Watts & S. (Pa.) 


| 89; Hinds v. Holdship, 2 Watts (Pa.) 104; 26 Am. Dec. 107; 


Brown v. O’Brien, 1 Rich. (S. C.) L. 268; 44 Am. Dec. 254; 
McCarty v. Blevins, 5 Yerg. (Tenn.) 195; 26 Am. Rep. 262; 
Jones v. Thomas, 21 Gratt. (Va.) 101; Jones v. Foster, 67 
| Wis. 296; McDowell v. Laer, 35 Wis. 171; Pertney v. Farn- 
ham, 27 Wis. 189; Kimball v. Noyes, 17 Wis. 698; Lawrason 
v. Mason, 7 U. S. (3 Cr.) 492; bk. 2 L. ed. 509; United 
States v. Keman, 1 Pet. C. C. 169; Allen v. MacKeen, 1 
| Sumn. C. C. 276, 278; Capeller v. Trinity M. E Church, 11 
Bankr. Reg. 543. 


(29) See Mason v. Hall, 30 Ala. 599; Wiggins v. Mc- 

Donald, 18 Cal. 126; Raymond v. Pritchard, 24 Ind. 318; 
Baker v. Bryan, 64 Iowa, 561; Jordan v. Kavanaugh, 63 
Iowa, 152; Huntington v. Fisher, 27 Iowa, 267; Rice v. 
Savery, 22 Iowa, 470; Mayor v. Bailey, 5 Mart. (La.) 321; 
Duchamp v. Nicholson, 2 Mart. N. S. (La.) 672; Buchling 
| v. Hackett, 1 Nev. 370; Emmitt v. Brophy, 42 Ohio St. 82; 
| Trimble v. Strother, 25 Ohio St. 381; Bagley v. Waters, 7? 
Ohio St. 367; Thompson v. Thompson, 4 Ohio St. 333; 

Crumbaugh v. Kughr, 3 Ohio St. 549; Schneider v. White, 
| 12 Ore. 503. Other authorities could be cited did space 
| permit. , 

(30) Mayor v. Bailey, 5 Mart. (La.) 321. See Duchamp 
v. Nicholson, 2 Mart. N. S. (La.) 672. 

(31) Kerr v Watts, 19 U. S. (6 Wheat.) 550; bk. 5 L. ed. 
328; Vallette v. Whitewater Valley Canal Co., 4 McL. C. C. 
192. 

(32) See Story v. Livingston, 38 U. S. (13 Pet.), 359; bk. 
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10 L. ed. 200; Mechanics’ Bank v. Seaton, 26 U. S. (1 Pet.), 
299; bk. 7 L. ed. 152; Elmendorf v. Taylor, 23 U. S. (10 
Wheat.), 152; bk. 6 L. ed. 289; United States v Parrott, 1 
McAll. C. C. 271. 
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LEGISLATION REQUIRING EXAMINATION, 
LICENSE AND REGISTRATION OF HORSE- 
SHOERS HELD UNCONSTITUTIONAL. 

INTERFERENCE WITH PERSONAL LIBERTY AND PRIVATE 

-PRopERTY WITHOUT Due Process or Law. 


New York SupREME Court — APPELLATE DIVISION — 
First DEPARTMENT 


(July, 1904.) 
Present: Hons. CHartes H. VAn Brunt, P. J.; 
Epwarp Patterson, Morcan J. O’Brien, CHESTER 
B. McLaucuHiin and Epwarp W. Hatcu, JJ. 


Tue PEop.e oF THE STATE oF NEw York, Respondent, 
v. SAMUEL Beattie, Appellant 


AppEAL from a judgment of the Court of Special 
Sessions, held in and for the county of New York, 
convicting the defendant of a violation of section 
384m of the Penal Code of the State of New York. 


Carlos C. Alden for appellant; Robert C. John- 
stone for respondent. 


Hatcu, J.—The defendant demurred to the 
sufficiency of the information charging him with 
the commission of a violation of section 384m of 
the Penal Code. The demurrer rested upon the 
ground that the statute upon which the information 
was based contravenes the fourteenth amendment 
of the Constitution of the United States in that it 
abridges privileges and immunities of a citizen of 
the United States and deprives him of liberty and 
property without due process of law, and denies 
the equal protection of the law. Also that the 
statute contravenes the Constitution of the State of 
New York in that it deprives a citizen of liberty 
and property without due process of law and im- 
poses upon citizens of this State restraints in fol- 
lowing a common and lawful occupation, the right 
to prosecute which is secured by the Constitution. 
The demurrer was disallowed and a trial had when 
the defendant pleaded guilty to a violation of the 
statute in question, but moved in arrest of judgment 
thereon that the facts stated did not constitute a 
crime. The court denied the motion, adjudged the 
defendant guilty and imposed a fine of $5. From 
the judgment of conviction the defendant appeals 
to this court. By the provisions of article 12 of 
the Labor Law, being sections 180, 184 of chapter 
415, Laws of 1897, provision is made for a board 
of examiners to examine applicants desiring to 
practice as master or journeymen horseshoers, and, | 
if found qualified, the board is required to issue to| 
the applicant a certificate showing that he is quali- | 
fied to practice as a master or journeyman horse- 

t 


| poses to practice such trade. 
| tice horseshoeing as a master or journeyman horse- 


shoer. Such certificate is required to be registered 
with the clerk of the county where the person pro- 
No person shall prac- 


shoer unless he is registered and has a certificate 
as provided in the act. The article is limited in its 
application to cities of the first and second class. 


| By an amendment (chap. 558, Laws 1899) the ap- 
| plication of the article was extended to all cities 


of the State. The act was again amended by chap- 


| ter 151 of the Laws of 1903. The effect of the last 


amendment will be hereafter noticed. The provi- 
sion of section 384m of the Penal Code provides: 
“A person who presents to the county clerk, for 
the purposes of registration, a certificate purporting 
to qualify him to practice horseshoeing in a city 
of the first or second class, which has been fraud- 
ulently obtained, or practices as a horseshoer in 
any such city without complying with the provisions 
of article 12 of the Labor Law, or violates or neg- 
lects to comply with any of such provisions, is 
guilty of a misdemeanor.” 

The particular question which this appeal presents 
is whether the regulation of the subject of horse- 
shoeing falls within the authority of the State under 
the exercise of the police power. It is claimed by 
the appellant that in fact it restrains persons from 
pursuing a lawful occupation and a common trade, 
and that it does not fall within any of the subjects 
to which the right of regulation under the police 
power applies. It is now common learning that 
the police power which may be exercised by the 
State is very broad and comprehensive in its scope. 
Yet, however broad and comprehensive it may be, 
it has its limitations, and must in its exercise have 
relation to the promotion of the health, comfort, 
safety and welfare of society. If it does not fairly 
relate to some one of these objects and tend to pro- 
mote the public weal in connection therewith, it 
does not come within the lawful right of the State 
to exercise the power. Under the guise of the 
police power a subject may not be regulated when 
in fact it does not promote or tend to promote some 
one of the objects embraced within its scope. It 
was said by Judge Cooley, in speaking of the 
power of the Legislature to regulate these subjects, 
having application to corporations holding invi- 
olable charters: “‘ The limit to the exercise of the 
police power in these cases must be this, the regu- 
lations must have reference to the comfort, safety 
and welfare of society; they must not be in conflict 
with any of the provisions of the charter, and they 
must not, under pretense of regulation, take from 
the corporation any of the essential rights and priv- 
ileges which the charter confers. In either, they 
must be police regulations, in fact and not amend- 
ments of the charter in curtailment of the corporate 
franchise.” In Butchers’ Union Co. v. Crescent 
City Co. (111 U. S. 746), it was said by Mr. Justice 
Field in speaking of the inalienable rights which 
were proclaimed in the Declaration of Independ- 
ence: “Is the right of men to pursue their happi- 
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ness, by which is meant the right to pursue any 
lawful business or vocation, in any manner not in- 
consistent with the equal rights of others, which 
may increase their prosperity or develop their facul- 
ties, so as to give to them their highest enjoyment. 
The common business and callings of life, the ordi- 
nary trades and pursuits which are innocuous in 
themselves, and have been followed in all com- 
munities from time immemorial, must, therefore, be 
free in this country to all alike upon the same con- 
ditions. The right to pursue them, without let or 
hindrance, except that which is applied to all per- 
sons of the same age, sex and condition, is a dis- 
tinguishing privilege of citizens of the United 
States, and an essential element of that freedom | 
which they claim as their birthright.” Mr. Justice 
Bradley, in the same case, said: “I hold that the 
liberty of pursuit, the right to follow any of the 
ordinary callings of life, is one of the privileges of 
a citizen of the United States.” These declarations 
and many others were collated and approved in 
Matter of Application of Jacobs (98 N. Y. 98), and 
the learned judge who wrote therein said: “So, 
too, one may be deprived of his liberty and his con- 
stitutional rights thereto violated without the ac- 
tual imprisonment or restraint of his person. 
Liberty, in its broad sense, as understood in this 
country, means the right, not only of freedom from 
actual servitude, imprisonment or restraint, but the 
right of one to use his faculties in all lawful ways, 
to live and work where he will, to earn his liveli- 
hood in any lawful calling, and to pursue any lawful 
trade or avocation. All laws, therefore, which im- 
pair or trammel these rights, which limit one in 
his choice of a trade or profession * * * are 
infringements upon his fundamental rights of lib- 
erty, which are under constitutional protection.” 
These rules have been accepted by all courts 
throughout the length and breadth of this land as 
containing a sound interpretation of the constitu- 
tional guaranty relating to this subject. They have 
direct and pertinent application to the case in hand, 
and furnish a controlling guide in determining 





whether the present case falls within or without 
the pale of the police power. 

It is difficult indeed to see how the regulation | 
of shoeing horses has any tendency to promote the | 
health, comfort, safety and welfare of society. This | 
language is used in respect to persons. It certainly | 
cannot be said that it affects the health of the indi-| 
vidual to regulate the subject either of the general | 
public or of the persons who follow it as an occu- 
pation, and if the latter, were in anywise injuriously | 
affected by the process of shoeing horses the at-| 
tempted regulation, it is clear, would not affect or 
have any influence upon such subject. The law 
cannot, therefore, be sustained as being in any just 
sense a regulation for the promotion of the public | 
health or of the health or morals of the class of | 
persons who follow it as a trade. Nor is it apparent 
how in anywise a regulation of this subject will tend 
to promote the comfort of the people. It is not 





suggested how such result will be accomplished, or 
how the safety and welfare of society will be in 
anywise promoted or affected by it. It does not 
seem, therefore, that this regulation tends to pro- 
mote the public weal along any of the lines upon 
which the exercise of the police power in various 
cases which have arisen have been made to rest. 
In Bessette v. People, &c. (193 Ill. 334), the court 
had under consideration a statute in all respects 
similar to the present one, and it was there held 
that the act was unconstitutional by reason of its 
interference with the liberty of the citizen, the 
court saying: “It is impossible to conceive how 
the health, comfort, safety or welfare of society is 
to be promoted by requiring a horseshoer to prac- 
tice the business of horseshoeing for four years and 
submit to an examination by a board of examiners, 
and pay a license fee for the privilege of exercising 
his calling. The ends to be secured by the exer- 
cise of the police power are the public health, com- 
fort, safety or welfare, but this measure has no 
relation to the ends thus specified. If this act is 
valid, then the Legislature of the State can regulate 
almost any’ employment of the citizen by the re- 
quirement of previous study, and previous exami- 
nation, and the payment of a license fee and the 
issuance of a license. While we are always reluc- 
tant to put the stamp of invalidity upon any act 
of the legislative branch of the government, it is 
yet our duty, in the exercise of the trust imposed 
upon us by the Constitution, to protect the consti- 
tutional rights and privileges of the individual citi- 
zen against such an invasion of them as is embodied 
in the present enactment.” So far as authority 
goes, that case is an actual decision by the Supreme 
Court of Illinois on this subject, and while not 
binding upon us as an authority, yet we concur in 
the reasoning which the court took that so far as 
the public is concerned the act in question bears 
no relation to the recognized subjects which furnish 
the basis for the exercise of the police power. This 
view is supported by much authority. (Bertholf v. 
O’Reilly, 74 N. Y. 509; Allgeyer v. Louisiana, 165 
U. S. 575; People, &c., v. Marx, 99 N. Y. 377.) 


| The principle is also recognized in the most recent 
| decisions by the Court of Appeals wherein it is held 


that this constitutional right can only be made to 
yield to the necessity in promotion of the welfare, 
health or prosperity of the State. (People ex rel. 
Nechamous v. Warden, 144 N. Y. 529; People, &c., 
v. Lochner, 177 N. Y. 145.) The difficulty which 
is inherent in the exercise of the police power is 
not in a statement of the principles upon which 
the exercise of power rests, but it is in the appli- 
cation of those principles to the particular case. It 
was said by Chief Justice Shaw in Commonwealth 
v. Alger (7 Cush. 53): “It is much easier to pro- 
ceed and realize the assistance and sources of the 
power than to mark its limitation or prescribe limits 
to its exercise.” So in all cases the extent to which 


the power may be legitimately exercised must be 
it arises. 


left for determination in each case as 
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(Allgeyer v. Louisiana, supra.) It is claimed that 
this law may be supported as a valid constitutional 
enactment and the conviction sustained upon the 
ground that it operates in the prevention of cruelty 
to animals. The claim in this respect being that as | 
the health and comfort of animals is one of the! 
recognized subjects of legislative control, so like- | 
wise their health and comfort tends to promote the | 
health, comfort and welfare of the community and} 
that the exercise of the police power may be made | 
to rest on broad humanitarian grounds. We are | 
quite willing to concede that the health, comfort | 
and welfare of animals are so closely linked with | 
these elements in human beings that in a degree | 
each may be said to be dependent upon the other | 
in securing such results. Laws prohibiting cruelty | 
to animals and providing in considerable detail for | 
the exercise of power necessary to secure that re- 
sult have found a place upon the statute books and 
been enforced by the courts for many years (Stage 
Horse cases, 15 Abb. N. S. 51), and numerous con- 
victions have been had under such statutes. ° 

In Bessette v. People, etc. (supra), this view of | 
the case was not considered by the court and no 
expression of opinion was made thereon. 


We da not think that the regulation of horseshoeing 
bears such relation in this aspect to the public health, 
comfort and safety of society as to bring it within 
the subject upon which the police power may operate. 
The trade has been followed from time immemorial 
as one of the well recognized and common avocations 
of human life. No such ill results have flowed there- 
from as to call for a supervision of the matter by 
those charged with the enforcement of laws designed 
to prevent cruelty to animals. Such subject is recog- 
nized and provided for in title 16 of the Penal Code. 
The offenses are classified and in enumeration em- 
brace overdrawn, over driving, abandonment, failure 
to provide proper food and drink, selling or offering 
for sale a disabled animal, carrying animals in a 
cruel manner, wantonly poisoning, throwing sub- 
stances injurious to animals in public places, keeping 
milch cows in unhealthy places and feeding them un- 
healthy food, transporting animals for more than 
twenty-four consecutive hours, setting on foot fights 
between them. These acts embrace those cruelties to | 
animals which the experience of mankind has shown | 
to be most common and where cruelty is usually ex- 
hibited. While the definition of cruelty in section 
669 of the Penal Code includes every act, omission | 
or neglect whereby unjustifiable pain, suffering or 
death is caused or permitted and, therefore, would 
embrace the infliction of cruelty by any willful means, | 
yet there is no suggestion that the shoeing of horses 
has resulted in such cruelty, or that the Legislature 
was ever called upon to take notice of it. Doubtless | 
the shoeing of a horse at times may have produced | 
corns, contracted the feet and otherwise inflicted | 
pain, but the same thing is true in the shoeing of | 
human beings, and neither the one subject nor the 
other has ever been deemed to be sufficiently ag- 
gravated to call for any notice or comment from the | 





most humane of mankind which would lead to legis- 
lation upon either subject. It is common knowledge 
that hundreds of kindly and well disposed people 
have devoted their lives in promoting the welfare of 
animals, but it is not made to appear that such 
persons have felt called upon to interfere with the 
shoeing of horses in order to prevent cruelty. We 
are bound to take cognizance of the fact that for 
centuries this occupation has been one of the most 
common of all the trades. It is the first to follow the 
pioneer as a necessity and is recognized as of neces- 
sity in all countries and civilized communities, not 
only here, but throughout the world wherever the 
surface over which the animal is used requires pro- 
tection to its feet. For centuries horses have been 
shod, and we may take notice that during that period 
no cruelty has resulted from the act which has caused 
comment among men, or which has destroyed the 
usefulness of the animal or in a substantial sense 
caused it pain or suffering. Indeed, it may be 
doubted whether more discomfort, pain and suffering 
has not been occasioned by the harness which it 
wears and by the food which it eats than by the 
shoes which it wears. Under such circumstances to 
attribute cruelty to animals by shoeing seems fanciful 
in the extreme. It may be said with as much founda- 
tion for the assertion that if the shoeing of horses 
can be considered as cruelty, so likewise can their 
harness, feeding, watering and cleaning be de- 
nominated as cruelty, for certainly as much suffering 
to the animal flows from such sources. To under- 
take the regulation of these subjects would inject 
into the body politic a paternalism which is repug- 
nant to free institutions. Upon this subject nothing 
can be added to the terse statement of Judge Earl in 
Matter of Application of Jacobs (supra): “ Under 
the guise of promoting the public health the legis- 
lature might as well have banished cigarmaking from 
all the cities of the State, or confined it to a single 
city or town, or have placed under a similar ban the 
trade of a baker, of a tailor, of a shoemaker, of a 
woodcarver, or of any other of the innocuous trades 
carried on by artisians in their own homes. The 
power would have been the same and its exercise, so 
far as it concerns fundamental constitutional rights, 
could have been justified by the same arguments. 
Such legislation may invade one class of rights to- 


| day and another to-morrow, and if it can be sanc- 


tioned under the Constitution, while far removed, in 
time we will not be far away in practical statesman- 
ship from those ages when governmental prefects 
supervised the building of houses, the rearing of 
cattle, the sowing of seed and the reaping of grain, 
and governmental ordinances regulated the move- 
ments and labor of artisans, the rate of wages, the 
price of food, the diet and clothing of the people, 
and a large range of other affairs long since in all 
civilized lands regarded as outside of governmental 
functions. Such governmental interferences disturb 
the normal adjustments of the social fabric, and usu- 
ally derange the delicate and complicated machinery 
of industry and cause a score of ills while attempting 
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the removal of one.” We are of opinion, therefore, | 
that this law arbitrarily interferes with personal | 
liberty and private property without due process of 
law, for which reason it is invalid. 

The case also presents a question rendering doubt- | 
ful, to say the least, the validity of this conviction. | 
We have already seen that the Labor Law, by chapter 
558 of the Laws of 1899, extended the application of 
article 12 to all cities of the State. By the amend- 
ment (chap. 151, Laws 1903), which became a law 
April 8, 1903, this law was amended “ by renumber- 
ing articles twelve and thirteen to be known as arti- 
cles thirteen and fourteen respectively by inserting 
therein a new article, to be known as article twelve 
and to read as follows.” By this amendment article 
twelve relates exclusively to the employment of chil- 
dren in street trades, and has no relation whatever to 
the violation of the provisions of law, the subject of 
this conviction. By the provisions of section 384m 
of the Penal Code, it is limited in its application 
to procuring a certificate and its registration to a) 
city of the first and second class, and the offense is 
for fraudulently obtaining such certificate or prac- 
ticing as a horseshoer in any such city without com- 
plying with the provisions of article twelve. It thus 
clearly appears by this amendment that for violation 
of the act outside of cities of the first and second 
class no penalty whatever is provided, while within 
these cities such act is made a misdemeanor. The act 
relates to article 12, which, as presently existing, has | 
no application to such subject. While it is doubtless 
true that punishment may be meted out with more, 
severity in one locality than in another, yet the law 
which works such a result must apply equally to all 
the inhabitants of the State (Williams v. People, 
etc., 24 N. Y. 405). A law is of doubtful validity | 
which creates the same condition in particular parts 
of the State, but only punishes its violation in two. | 
All laws must operate equally, and where it is ap- 
parent, and no reason can be assigned, for making | 
the act a crime in one place and giving the persons | 
immunity for its violation in another, it operates 
inequally, and is, therefore, invalid. Without, how- | 
ever considering this subject in detail we place our | 
decision upon the ground that ‘the act is unconstitu- 
tional. The judgment of conviction should, there- | 
fore, be reversed and the defendant discharged. 

All concur. 








——_>—_—_ 
A NEEDED LAW BOOK. 


Everybody, according to Blackstone, ought to 
know some law. That is a highly plausible proposi- 
tion, in a country in which it is a legal maxim that 
ignorance of the law excuses no man. It is true 
that the author of the “ Comic Blackstone” anno- 
tates the remark with “ The less the better.” True 
also that Blackstone’s “Commentaries ”’ have never 
attained the status of one of those books that no 
gentleman’s library should be without. In fact, 
Kent, for the purposes of the “ general reader,” is 


| has been judicially construed? 


|lawyer would find it a great convenience. 





a better book. 


The moral seems to be that the law book which 
every man ought to know, whether Blackstone’s 
“ English gentleman,” or another, ought to be writ- 
ten with a view to the general reader, and not with 
an eye single to the lawyer or the law student. One 
such law book of human and lay interest we have 
had occasion to commend in these columns, namely, 
the “ Legal Masterpieces,” selected, compiled, and 
annotated by Mr. Van Vechten Veeder of the New 
York bar. The peculiarity of that book, for a law 
book, is that the editor’s selections are made with 
reference not at all to the legal importance or value 
of the doctrine set forth in them, but simply to the 
literary art displayed in them, as models of “ argu- 
mentation and exposition.” The book is not so 
well known, we have reason to believe, to the legal 
profession, certainly it is not so well known to the 
general reading public, as it deserves to be. 

The book we have in mind, however, is not of 
this character, being more strictly a law book, and 
yet belonging to that class of law book which 
Blackstone had in mind as giving law which every- 
body ought to know and which everyone, in this 
country, is presumed to know. For certainly every 
American citizen is presumed to know the Consti- 
tution of the United States. As a matter of fact, 
nobody not a professed constitutional lawyer knows 
it or can know it as it ought to be known by every- 
body. His knowledge is gained by reading a vast 
mass of judicial decisions scattered through many 


| volumes of reports, and reports of different series, 


since it is not alone the decisions of the Supreme 
Court of the United States that it is necessary to 
read. 

We have already histories of the Constitution and 
commentaries on the Constitution written by emi- 
nent jurists and doubtless deserving of every re- 
spect for their particular and several purposes, 
which are not the purpose we have in mind. What 
we have in mind is a book that should answer the 
question: What does the Constitution mean, as it 
Nobody who con- 
siders the matter at all can doubt the usefulness, we 
might almost say the necessity, of such a work. 


| Certainly no public writer on current events could 
| afford to be without it if it existed; and many such 
|writers find themselves grievously hampered for 


the want of it. Even the professed constitutional 
It is 


necessary only to glance at the Constitution to see 


| the desirableness of such a commentary. There is 


that famous phrase about “ promoting the general 
welfare,” which occurs twice. What, specifically. 
is the power of congress in that respect, and what 
are the limitations upon that power? What 
meant by “a republican form of government,” 
which the United States are required to “ guaran- 
tee?” And so on, and so on. Such a book should 
of course take account of the debates in the con- 
stitutional convention as evidence of the intention 
of the framers of the instrument. It should take 


is 


account also of speeches of weight and authority 
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in and out of congress and of arguments by advo- | 
cates. But especially it should take account of the 
judicial construction of every clause which has 
furnished matter for dispute. Whatever lawyer 
writes such a book, as it should be written, will 
be entitled to the gratitude of his profession, and | 
of a circle of readers much wider than that of his | 
profession.— New York Times. 


en 
SENATOR GEORGE F. HOAR. 


The late Senator George F. Hoar was born at 
Concord, Mass., August 26, 1826. His father was 
Samuel Hoar, distinguished as a lawyer and as an 
anti-slavery reformer. He graduated from Harvard 
in 1846, and later from the Harvard Law School. 
He began his practice at Worcester, which has al- 
ways been his home. In 1852 he was a member of 
the Massachusetts House of Representatives and in 
1857 of the State Senate. Then he was elected with- 
out his seeking a representative in Congress, and 
was three-times re-elected, declining a fifth term. 
Later he was elected to the United States Senate, 
taking his seat March 5, 1877, and has seen con- 
tinuous service in the Senate since that date. He 
was a member of four Republican national con- 
ventions, those of 1876, 1880, 1884 and 1888. He 
was an honored member of many societies, espe- 
cially those of a historical and antiquarian character. 
The degree of LL. D. was conferred on him by Wil- 
liam and Mary College, Amherst, Yale and Har- 
vard. He was twice married, his first wife dying 
many years ago, leaving two children, Rockwood 
and Mary Hoar, who survive their father. In 1862 
he married again. Mrs. Hoar’s death last winter 
was a severe blow to the Senator, and it is believed 
unfavorably affected his health. 


——— -+-— — 


ANNUAL MEETING OF THE AMERICAN 
BAR ASSOCIATION. 


The largest and most representative gathering in 
the history of the American Bar Association marked | 
the opening session of the thirty-seventh annual 
convention of the association, which was held Sept. 
26th on the World’s Fair grounds, St. Louis. 
Among the six hundred members of the association 
who were in attendance, together with the many 
foreign delegates to the Universal Congress of Law- 
yers and Jurists, were Associate Justice Brewer, 
of the Supreme Court, Hon. John W. Foster, former | 
secretary of state, and Sir William Kennedy, chief | 
justice of the High Court of England. 

President James Hagerman, in his address, said 
in part: “ Since the last meeting of this association, | 
Congress passed one very important act to regu- | 
late shipping trade between ports of the United | 
States and ports or places in the Philippines. In| 
my judgment the need of the times is that the man-_ 


date should go forth to the American people as a 
judgment that the islands can only be permanently 
held by the United States upon the condition that 





the residents and inhabitants shall be citizens of the 


United States, and that there shall be no tariff laws 
between such territories and the States of the 
Union, but all shall be within the zone of free trade 
which has heretofore included our States and terri- 
tories. I am not one of those who think it is ab- 
solutely essential that all territories of the United 
States should be admitted to statehood, for I believe 
that under our system territories can be governed 
as such in harmony with our republican-democratic 
constitutional principles. The point which I em- 
phasize is that the inhabitants of our territories 
must be entitled to United States citizenship and 
they must have free and unvexed trade relations 
with us. Otherwise there will be a departure from 
constitutional methods and principles which will be 
revolutionary, and lead us to an imperialism which 
is inconsistent with republican-democratic institu- 
tions.” 

The discussion of a paper presented by J. M. 
Dickinson, of Chicago, on “the Alaskan Boundary 
Case” followed. 

At the second day’s session a paper was presented 
by Judge Amos M. Thayer of the United States 
Circuit Court on “The Louisiana Purchase: Its 
Influence and Development Under American Rule.” 
Judge Thayer had a heavy cold, but his paper was 
read by Judge Franklin Ferris, of St. Louis. 
Among the views expressed in the paper were the 
following: 

Those who favor the policy of territorial expan- 
sion are for this reason naturally anxious to formu- 
late some view of the Federal Constitution that will 
enable them to withhold for a time from the inhab- 
itants of such territory as we have: or may hereafter 
acquire certain constitutional rights which they are 
supposed to be unfitted at the present time to en- 
joy, while those who are opposed to the policy of 
expansion very naturally insist, as a reason why it 
should not be pursued, that, if pursued, all constitu- 
tional rights and privileges now granted to the citi- 
zens of the States must of necessity follow the flag 


| and be transported to a soil not adapted to their 


growth and development. We must leave this ques- 
tion of national policy which has given rise to these 
conflicting views concerning the application of the 
Federal Constitution to the territories, to be settled 
by the legislative department of the government, 
where it of right belongs. When the question of 


| national policy is finally determined, and it is to be 


hoped that it will be settled in a manner consistent 
with the honor and permanent welfare of the Amer- 
ican people, the perplexing legal questions which 
have lately arisen concerning the interpretation of 
the Constitution and its applicability to the terri- 
tories, will cease to retain their present interest and 
will become of an academic character. 

No such constitutional questions as those last 
mentioned, which now agitate the public mind, ap- 
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pear to have been raised in connection with the 
purchase of the Louisiana territory, or, if raised, 
they do not seem to have become a subject for judi- 
cial discussion and decision, although the purchase 
afforded abundant opportunity for their discussion, 
had the lawyers and statesmen of that day been so 
inclined. 

Reports of several committees were submitted. 
The report of the standing committee on jurispru- 
dence and -law reform dealt with sales of honorary 
degrees and combinations of trusts. It stated that 
a careful investigation throughout the country had 
been made to ascertain how far the evil of the 
sale of honorary degrees in law existed, and 
that but a single instance had been discovered — 
in Tennessee. Regarding the subject of combina- 
tion in the form of trusts, the committee reported 
that under the clause of the Constitution to regulate 
commerce Congress has no power to create corpo- 
rations except those which have for their object 
the carrying on of exclusively interstate business. 

The report of the Standing Committee on Inter- 
national Law took up the Russo-Japanese war and 
discussed it some length. Briefly, the -report 
stated: 

It is not for your committee to pass judgment on 
the merits of this war; but we do submit that the 
Japanese claim is of a character that affords just 
grounds for mediation under the second title of The 
Hague convention. The third article declares that 
“the signatory powers think it be useful that one or 
more powers who have no part in the conflict may 


offer of their own volition, so far as circumstances | 
may make it appropriate, their friendly offices or | 
their mediation to the States engaged in the conflict. | 


The United States might, it seems to your com- 
mittee, very properly avail itself of the provisions of 
The Hague convention and make an endeavor to 
put an end to the further shedding of blood in 
Manchuria. 

The majority report of the Committee on Commer- 
cial Law, which was instructed to report remedies 
for any unlawful combinations which may threaten 
commercial intercouse, declared that until the ex- 
isting remedies recently provided by law for the 
protection of commerce against illegal combinations 
are further invoked and their efficiency further 
tested, it is not necessary to propound additional 
legislation extending the summary procedure. 

A minority report was submitted by Walter S. 
Logan, stating: 

I know of no better weapon that the community 
has for defense than the weapon of taxation. I am 
the more convinced as to the effectiveness of this 
method of regulating large combinations in the form 
of corporations when the opposition to it is made by 
the combinations and corporations affected. 

At the conclusion of the reports a recess was taken. 
When the association again assembled, Benjamin F. 
Abbott, of Georgia, made an address on “To What 
Extent Will a Nation Protect Its Citizens in Foreign 
Countries? ” 





The association then listened to the report of 
special committees. 

The report of the Committee on Judicial Adminis- 
tration and Remedial Procedure was received and 
laid on the table. 


A resolution was adopted providing that the ma- 
jority and minority reports of the Committee on 
Commercial Law be received and filed; and that, 
inasmuch as the reports of the committee were not 
printed and distributed, fifteen days before the 
meeting of the convention, their consideration be 
postponed until the next annual meeting of the asso- 
ciation. The report of the Committee on Interna- 
tional Law was adopted, after which the following 
resolution was adopted: 


“ Resolved, That the American Bar Association 
censure the resolution adopted by the National 
Arbitration Conference at Washington, on January 
12, 1904. 

“ Resolved, That a copy of this resolution be trans- 
mitted to the Secretary of State of the United 
States.” - 

After further reports and the reading of a letter 
from Sir Robert Finley, attorney-general of England, 
expressing regret at not being able to attend the 
convention, adjournment was taken. 

The final session was occupied in receiving com- 
mittee reports and the election of officers. 

Two eminent lawyers from Peking, China, Che 
Tschezi and Sun Sze Yee, accredited representatives 
of the Emperor of China to the Universal Congress 
of Lawyers and Jurists, attended each day’s session. 

A resolution was adopted expressing gratification 
at the steps recently taken by the Interparliamentary 
Union toward the settlement of controversies be- 
tween nations, and at the announcement by President 
Roosevelt of his intention to invite the nations to a 
conference. 


A resolution was adopted tendering the thanks and 
appreciation of the association to the Louisiana Pur- 
chase Exposition Company, the Missouri and St. 
Louis Bar Associations, and others, for the hos- 
pitality extended during this session. 

Invitations for the next annual meeting were ex- 
tended from Detroit, Mich., and Lookout Mountain, 


Tenn. The matter of decision was left to the 
general council. Officers elected for the next year 
were: 


President, Henry St. George Tucker, of Washington 
and Lee University; Secretary, John Hinkley, Balti- 
more; Treasurer, Frederick E. Wadhams, Albany, 
N. Y., and one vice-president from each State. The 
convention then adjourned sine die. 





At the Universal Congress of Lawyers and Jurists, 
which convened at the close of the Bar Association 
meeting, there was a large and distinguished attend- 
ance. One of the most important and notable papers 
presented was that by Sir William R. Kennedy, jus- 
tice of the High Court of England, on the subject, 
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“To What Extent Should Judicial Action by Courts | 
of Foreign Nations Be Recognized?” 

Sir William declared in his opening remarks, that | 
the subject upon which he had been invited to speak, | 
was one of very real importance to the family of | 
civilized nations. He said the complete unification | 
of laws is as far beyond the range of practical pos- 
sibility as the universal adoption of a common 
language. 

“ There are not wanting,” he said, “ signs of augury | 
that in respect, at any rate, of laws and State regu-| 
lations which affect mercantile and maritime inter- | 
ests, an advance toward practical unification in| 
particular directions, such as the law relating to) 
collisions at sea and maritime insurance, may be | 
made ere long, and thus some visible fruit reward | 
the good work of the International Law Association | 
and its fellow laborers in the same field.” 


| 


———— 
THE “OCTOPUS” AGAIN. 


After a period of hibernation, the “ Octopus’ 
appears to have again awakened to activity in con- 
nection with a certain “ Highway Manual” which 
somebody is suspiciously desirous of unloading, at 
$1.00 each, upon some 30,000 or 40,000 unwilling 
purchasers constituting town and highway officials 
in the various counties of the State. This famous 
—or rather infamous — publication, whose genesis 
has been clearly shown by the alert Attorney-Gen- 
eral of the State was authorized by chapter 536 of 
the Laws of 1904. This is certainly entitled to dis- 
tinction as one of the most peculiar and suspicious 
pieces of personal and partisan legislation that has 
disgraced the State’s statute books for many a year. 
The publication is popularly known as the “ Graft” 
Manual. Its publisher was a certain political place- 
holder with a consuming desire to increase his own 
personal emoluments with the assistance of a pliant 
and accommodating Legislature. The statute re- 
ferred to sought to unload these practically worth- 
less “‘ manuals,” and, to make sure of the “ graft,” 
provided that the expense of publishing and dis- 
tributing the books should be a “ town charge, to be 
audited and allowed as other town charges at the 
next meeting of the town board.” This is not only 
an impudent violation of the principle of home rule, 
but clearly unconstitutional. In effect, it is an ap- 
propriation of town moneys by the Legislature of 
the State. It is gratifying to learn, however, that 
the grafters are encountering a blighting frost. 
Numerous town boards, notable among which is that 
in the home town of the “ Publisher,” have revolted, 
absolutely refusing to receive the books or to reim- 
burse the “ publisher” therefor. How they are to 
be forced, against their will, to take books which 
they have never ordered and which they have no 
use for whatever, remains to be seen. The part 
taken by the “Octopus” in this latest “ graft en- 
terprise” is not entirely clear. Messrs. Gilbert and 





Cummings seem to have joined forces with it. The 


“ 


Octopus” appears to be lending its services in 
the unloading process, of course, pro bono publico, 
but with what success has not yet been learned. 
Banks & Company, who publish a really serviceable 
and complete Highway Manual, have sent the fol- 
lowing circular to members of town boards through- 
out the State: 


Chairman of the Board of Supervisors, County of 

Dear Sir.— We wish you would call the attention 
of your board to the fact that we are the publishers 
of Mason on Highways, which is the best and only 
complete highway laws in the State. 

Understanding that the board is about to purchase 
some highway laws, we wish to make a special offer 
in regard thereto and will sell you from ten to one 
hundred copies at 85c. per volume, bound in 
buckram. 

If you will let us know who else to write to, we 
would be very much pleased to give you any fur- 
ther information. 

This book is sold at retail for $2, but in selling 
large quantities, which we expect to do to all the 
supervisors in the State, we are able to make this 
offer. Trusting to hear from you, we are 


Yours truly, 
BANKS & COMPANY. 
——_»>———_- 


Rotes of Cases. 


Street Railways— Passengers— Persons Ap- 
proaching Car.—In Duchemin v. Boston Elevated 
R’y, decided by the Supreme Judigjal Court of 
Massachusetts, Suffolk, in September, 1904 (71 N. E. 
780), it was held that a pedestrian on the highway, 
who, for the purpose of boarding it, is approaching 
a street car stopped to receive him as a passenger, 
is not, before he actually reaches the car, entitled 
to the rights of a passenger, even so far as concerns 
defects in the car, in respect of the extraordinary 
degree of care due passengers from common car- 
riers, and the railway owes him no duty other than 
that it owes to any person on the highway. The 
court said, in part: 


The action is for a personal injury occasioned by 
the fall of a trolley pole and car sign. The case 
stated in the declaration is that, as the car ap- 
proached the plaintiff, he went toward it for the 
purpose of entering it, having given the motorman 
in control notice of his intention so to become a 
passenger, and that as he was about to get on the 
car the trolley pole fell, striking a sign upon the 
car, and the pole and sign struck the plaintiff, he 
being in the exercise of due care and the defendant 
negligent. 

* * * 7 


* * 


It should be noted that in the charge the jury 
were instructed that the suit was not brought as 
in the right of a person upon the street; that the 
standards of care are quite different in the case 
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of a passer-by upon a street struck by apparatus 
falling from a car, and that, if the plaintiff had not 
become a passenger, he could not recover. We as- 
sume that this portion of the charge was understood 
to mean that, if the car had not stopped to receive 
the plaintiff, or if he was attempting to go to it or to 
board it when it had stopped for some other pur- 
pose than to receive passengers, and he had made 
to those in charge of the car no sign that he in- 
tended to take the car, or had received from them 
in return no indication of assent to such a signal, 
or if he was attempting to reach or board the car 
while it was yet in motion, he could not recover. 
This leaves, as the turning point of the case, the 
question whether a foot traveler on the highway, 
who is approaching a street car stopped to receive 
him as a passenger, and before he actually has 
reached the car, is entitled to the rights of a passen- 
ger in respect of that extraordinary degree of care 
due to passengers from common carriers of passen- 
gers, at least so far as any defect in that car is 
concerned. In other words, the question is whether 
the jury should have been instructed that the defend- 
ant owed to the plaintiff the same high degree of 
care while he was approaching the car, and had not 
yet reached it, that it would owe to a passenger. 
It is apparent that a person in such a situation is 
not, in fact, a passenger. He has not entered upon 
the premises of the carrier, as has a person who has 
gone upon the grounds of a steam railroad for the 
purpose of taking a train. He is upon a public 
highway, where he has a clear right to be independ- 
ently of his intention to become a passenger. He 
has as yet e nothing which enables the carrier 
to demand im a fare, or in any way to control 
his actions. He is at liberty to advance or recede. 
He may change his mind and not become a passen- 
ger. Certainly the carrier owes him no other duty 
to keep the pavement smooth, or the street clear 
of obstructions to his progress, than it owes to all 
other travelers on the highway. It is under no 
obligation to see that he is not assaulted, or run 
into by vehicles or travelers, or not insulted or other- 
wise mistreated by other persons present. Nor do 
we think that as to such a person, who has not yet 
reached the car, there is any other duty, as to the 
car itself, than that which the carrier owes to all 
persons lawfully upon the street. There is no sound 
distinction as to the diligence due from the carrier 
between the case of a person who has just dis- 
mounted from a street car and that of one who is 
about to take the car, but has not yet reached it. 
In the case of each the only logical test to deter- 
mine the degree of care which the person is entitled 
to have exercised by the street railway company 
is whether the person actually is a passenger, or is a 
mere traveler on the highway. We think that a 
present intention of becoming a passenger as soon 
as he can reach the car neither makes the person 
who is approaching the car with that intention a 
passenger, nor changes as to him the degree of care 
to be exercised in respect of its cars as vehicles 





to be used upon a public way with due regard to 
the use of the same way by others. The defendant 
incurs no responsibility to exercise extraordinary 
diligence by making an express contract, but only by 
its exercise of the'calling.of a common carrier; and 
its obligation as such does not arise until the in- 
tending passenger is within its control. We are 
unwilling to go farther than the doctrine stated in 
Davey v. Greenfield St. R’y (177 Mass. 106, 58 N. E. 
172), that, when there has been an invitation on the 
part of the carrier by stopping for the reception 
of a passenger, any person actually taking hold of 
the car and beginning to enter it is a passenger 
(see Gordon v. West End St. R’y, 175 Mass. 181, 
183, 55 N. E. 990, and cases cited.) If the instruc- 
tions allowed the jury to find for the plaintiff only 
in case the car had reached a usual stopping place, 
and had stopped to receive him, there was error in 
ruling that under those circumstances, and before 
he had actually reached the car, he had a right to 
have the defendant exercise as to him that extra- 
ordinary degree of care due to passengers. So long 
as he remained” a mere traveler on the highway, 
although walking upon it for the sole purpose of 
taking the car, the defendant did not owe him any 
other duty than that which it owed to any person on 
the highway. Whether one just has dismounted 
from a street car, or just is about to board one, he 
does not have the rights of a passenger. 


—_—_—_——_ 
Hew Books and Rew Ldittons. 


The Cyclopedia of Law and Procedure. Vol. 13. 
New York: The American Law Book Company, 
1904. 

The expectations of the legal profession are more 
than realized in volume 13 of the “ Cyclopedia of 
Law and Procedure,” just issued by the American 
Law Book Company of New York. This volume 
—one of the series in a great current work — 
marks a distinct and progressive advance in the 
classification and orderly arrangement of American 
and English case law upon an elaborate and ad- 
mirable scheme. 

The first article, comprising 282 pages, upon 
the important question of “ Damages,” was pre- 
pared by Robert Grattan and Frank E. Jennings. 
This article forms a complete and well-digested 
text-book, arranged upon a_ well-executed plan, 
with appropriate divisions and subdivisions — is 
worked out with an intelligent conception of the 
subject and with a luminous mode of illustration. 
It embraces all the legitimate phases of the sub- 
ject, under proper classification, and is well fortified 
with citations to or quotations from the adjudged 
cases, treated with discriminating skill. “‘ Dead 
Bodies,” by Frank W. Jones, exhibits in a concise 
manner the law relating to the right of possession 
and disposition of, offenses against dead bodies, and 
the civil liability of persons in respect thereto. In 


proper order, and with equal skill and perception, 
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the subject “ Death” is treated in an article of 
ninety-seven pages, by Joseph Walker McGrath and 
Frank W. Jones. This article is of especial value | 
as it forms a connecting link, within well-defined | 
bounds, between death as a distinct fact, and its re- 
lations to many other important subjects, as negli- | 
gence, descent and distribution, wills, and other | 
topics. And within the same limitations, “ Debt, | 
Action of,” by Frank E. Jennings, sets forth in| 
logical order the salient features of a topic which | 
is closely connected with many leading subjects of 
larger relative importance. The article on “ Dedi- 
cation,” by William Alexander Martin, one of the 
ablest revising editors of the staff, is remarkable for 
ifs brevity, clean-cut exposition and comprehensive 
grasp of important legal principles. This article, 
though short, is one of the strongest and most val- 
uable contained in the volume. “ Deeds” is the 
joint production of two very able legal writers, 
Joseph A. Joyce and Howard A. Joyce. Within 
the compass of about 250 pages the subject of con- | 
veyances is treated in a thorough and intelligent 
mannef, in an attractive style and with a clear ap- 
preciation of the requirements of the busy, pro- 
gressive lawyer. “ Depositaries,” by Arthur W. 
Blakemore, marks a nice distinction between and a 
clear elucidation of one of the divisions of the 
larger subject of bailments which properly come 
under this subordinate division. In keeping with 
the high character of the work is the article by 
James Beck Clark, a writer of recognized merit, 
on “ Depositions,” nicely balanced and displaying 
the trained skill of a veteran in the treatment of an | 
abstruse and ofttimes perplexing feature in practice. | 
“ Deposits in Courts” is a clever treatise by Ever- 
ett V. Abbot. An important and valuable feature 
of this work is the judicial definitions of words and | 
phrases, prepared by George A. Benham, embracing 
about 100 pages, enriched by exhaustive citations of 
cases. One block contains nearly forty pages ae} 
ranged in strict alphabetical order. The subject of! 
“ Debt,” for instance, occupies nine pages and con- 
tains a large number of citations. The work must 
prove an invaluable adjunct to every law library. 

The volume was prepared under the general super- 
vision of William Mack, editor-in-chief, whose 
alert, keen and discriminating judgment has given 
it a well-defined symmetry, strength, and distin- 
guished merit. The work illustrates and sustains 
the purpose of the publishers to bring out in an 
atractive and useful form, and in a reliable and 
authoritative manner, a legal work which will em- 
brace the best features of both text-book and 
digest. 











Remedies and Remedial Rights by the Civil Ac- | 
tion. By John Norton Pomeroy, LL.D. Fourth 
Edition, by Thomas A. Boyle, Boston: Little, 
Brown & Co., 1904. 

The first edition of this standard work was pub- 
lished nearly thirty years ago. Since that time it 
has been generally regarded as one of the best ex- 





tant upon the subject of which it treats, and has 
been cited and approved by the courts in numberless 
instances. The task of bringing down to date so 
excellent a working tool has been undertaken by 
Thomas A. Boyle, professor of law in the University 
of Michigan, and himself an acknowledged author- 
ity on the subject. The third edition was published 


ten years ago, since which time many decisions upon 
| 


important questions of Code Pleading have been 
rendered. To collect, cite and classify these de- 
cisions with reference to the topics discussed in 
the text, and thus place them at the convenient 
disposal of the legal profession has been the aim 
of the editor. In some cases the text has been 
rewritten, such altered portions being indicated by 
brackets, and in a few instances verbal changes 
have been made without being indicated. The par- 
agraphs of the text have been supplied with appro- 
priate black-letter headings. Many of the notes of 
the author and of the previous editor have been 
condensed, but the cases have all been retained. 
Nearly 300 pages of new matter have been added, 
while the new cases cited number over 4,000, with 
dates and references to both the official reports and 
the National Reporter system. New topics have 
been treated in the notes, with suitable italic or 
black-letter headings, and in all cases the new notes, 
as well as the new portions of the text, have been 
distinguished by brackets. The statutory references 
and citations have been fully revised, the references 
now being made to the latest revisions of the 
statutes. The table of contents has been wholly 
rewritten, and made more complete, while the in- 
dex and the table of cases have also been recon- 
structed. The paragraphs of the text as they now 
stand have been numbered consecutively, but the 
original numbers have been retained, and distin- 
guished by stars. It will thus be seen that the book 
is to all intents and purposes a new one, and that 
the labor of preparing it has been careful, conscien- 
tious and considerable. It is but stating the truth 
to say that this new edition of Pomeroy’s Code 
Remedies embodies the most complete view of the 
details of the various Codes now available to the 
profession. It cannot fail to prove a boon to law- 
yers practicing in all “ Code” States. 


Copyright Cases. Compiled by Arthur S. Hamlin. 
Published for the American Publishers’ Copyright 
League by G. P. Putnam’s Sons. New York and 
London, 1904. 


The purpose of this compilation is to bring to- 
gether for convenient reference a summary of the 
issues of fact that have arisen and the decisions that 


* have been rendered under the statutes controlling 


copyright and literary property since the enactment 
of the International Copyright Law of 1891. The 
collection includes decisions of American courts, 
of the Treasury Department and of the English and 
Canadian courts. The list of American cases in- 
cludes all those rendered in this country since the 
date above given, excepting those that related 





326 


THE ALBANY 





LAW JOURNAL. 








merely to matters of practice or to pleading. The 
book being addressed more to the layman than to 


the lawyer, it is on this ground that such cases or | 


portions of such cases as have to do merely with 
the technicalities of procedure have been omitted. 
For convenience of reference, the text of the 
United Statgs statutes on copyright in force on the 


first of January, 1904, has been included. The com- | 


piler has also included a selection of foreign cases of 


recent date which present matters likely to prove of | 


interest to American publishers and authors. The 
plan of the work precluded the inclusion in it of 
any general collection of foreign cases. The editor 
in his preface places himself on record as strongly 


in favor of the suggestion that has frequently been | 


made by authors and others interested, in regard to 
the necessity for a thorough revision of ou copy- 
right statute by a commission of qualified experts, 
with the object of affording equitable and adequate 
protection for the producers of intellectual property. 
The work under review cannot fail to prove of much 


value practically, as well as in directing public at-| 


tention towards the inadequacies, inequalities and 
incongruities of the present copyright law of the 
United States. 


The Law of Crimes and Criminal Procedure. By 
Lewis Hochheimer, of the Baltimore (Md.) Bar. 
Baltimore: The Baltimore Book Co., 1904. 


The first edition of this excellent work was pub- | 


The | 
present edition is to all intents and purposes a new | 


lished some years ago, and is now out of print. 


work. While the general method of statement and 
arrangement of the original work have been fol- 


lowed, all the matter of the text has been thoroughly | 


revised and rewritten. On imporant topics of sub- 
stantive law, as well as procedure, considerable new 
matter has been added, and the citation of important 
cases, English as well as American, 
brought down to date. 
the brevity and conciseness of statement in the orig- 


has been 


inal work has been adhered to, and this, as the! 
author truly says in his preface, has necessitated | 


a greater degree of care,and labor than would have 
been required in a more bulky and discursive 
treatise. The arrangement is excellent throughout. 
The work cannot fail to prove of great help to all 
engaged in criminal practice. 


The Art of Cross-Examination. By Francis L. 
Wellman, of the New York Bar. New York: 
The Macmillan Co., 1904. 


Mr. Francis L. Wellman’s volume on “The Art | 
of Cross-Examination,” published just before Christ- | 


mas, 1903, ran through several editions before sum- 


mer, and has been for several months out of print. | 
For the new edition, which The Macmillan Company | 


has just published, the author has written five new 
chapters, besides revising the book and doubling 
the length of the chapter on “ Experts.” 
these new chapters details at length the cross-exami- 
nation of Miss Martinez in the famous breach-of- 


It is gratifying to find that | 


One of | 





| promise case against the Cuban banker, which 
caused a profound sensation in New York several 
years ago. Another chapter is the cross-examina- 
tion of Guiteau in the trial for the assassination 
of Garfield. Mr. Wellman has substituted the cross- 
examination of Russell Sage, by Chauncey M. De- 
pew in the second trial, for the cross-examination 
in the third trial, as being, on the whole, a better 
and more interesting example. He has also added 
a chapter on the “Fallacies of Testimony” and 
one on “Cross-Examination to Probabilities.” Al- 
together, quite half the material in this edition is 
new. 


Manassas. By Upton Sinclair. New York: The 


Macmillan Company, 1904. 


Mr. Upton has taken for his hero one in whom 
| appears the warring qualities derived from a New 
| England mother and a Louisiana father. He ac- 
| quires his first views of slavery through early use 
and wont on a Louisiana plantation. Between the 
ages of twelve and seventeen he is educated in Bos- 
|ton, where he becomes converted to abolitionism. 
| On returning to Louisiana he is able to see only the 
| seamy side of slavery, so that when the war comes 
he throws in his lot with the North. The story ends 
with the disastrous rout of Bull Run, known to the 
| Confederates as the first battle of Manassas. The 
| book is one of real power, gaining much through 
the introduction of a number of the celebrated fig- 
ures of the time. The interest is strong and tense, 
gaining steadily as the plot unfolds. Its scenes are 
burned in with as vivid a realism as was ever em- 
| ployed by Stephen Crane, and this not merely in 


its war episodes but in such thrilling incidents as 
| the chase of fugitive slaves. Manassas is the first 
| part of what the author intends to be an epic of the 
| Civil War. The two other novels in the series are 
to be entitled respectively “Gettysburg” and 
“ Appomattox.” 


The Mastery. By Mark Lee Luther. New York: 
The Macmillan Company, 1904. 


This is a powerful and timely novel dealing with 
the power behind the throne in our democracy. It 
may be aptly described as one of the great drama- 
tizations of American political life by one who has 
made a careful and searching analysis. The strife 
of leader with leader, the influence of great corpo- 
rations, the power of the press, the making or 
breaking of governors, senators and presidents, and 
the unknown quantity of human passions all con- 
tribute to the plot of a story of to-day whose cen- 
| tral theme is the battle of a strong man for political 
| supremacy in the “pivotal State,” and his own 
mastery by the love of a woman. It is in reality, 
an intimate personal record of the emotions and 
/springs of action of a higher type of boss. There 
is no question that “The Mastery” is a much 
stronger and better story than the same author’s 


| successful book “The Henchman.” Politicians, 


lawyers, statesmen and business men will read it with 
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an interest that is compelling, for it is strong, 
vivid, true to the life. The theme is of special 
interest just at this time, when an important elec- 
tion is impending, a fact shown by the announce- 
ment of the publishers that the book went into its 
second edition within ten days of publication. 


a pictorial interpretation of American political 


life, “‘ The Mastery” has scarcely been surpassed. | 


“ Before the Crisis.” By Frederick Blount Mott. 
I2mo. $1.50. 


John Lane has just published a story of the stir- 
ring times of the John Brown episode, immediately 
preceding the period of Mr. Winston Churchill’s 
novel, “ The Crisis,” in Frederick Blount 
novel, entitled “ Before the Crisis.” The picture 
drawn is of the turbulent days on the Kansas border 
that preceded the secession of the Confederate States. 
The events related took place in the campaigning 
along the Osage and Ossawatomie at a time when, 
as some one has said, one political faction there was 
framing laws without materially contributing to 


order, while the other was exacting some degree of | 
The open west | 


order without much regard to law. 
became naturally the duelling ground of the two 
national purposes before the initial rupture at home. 
John Brown, “ Ossawatomie Brown,” to use the 


swinging name he bears in Stedman’s poem, adding | 


as he did to the unhesitating part he played in the 
turbulence of the western border, his extraordinary 


attempt within the territory of the destined Confed- | 


eracy to enlist the instant use of force in the sup- 
port of abolition sentiment, has always remained an 
engrossing figure and a bone of contention in his- 
torical study. Mr. Mott presents him with his small 


but well disciplined army as somewhat of another | 


Cromwell; and, prominent in the story, as in the 
place and time, he exercises a directing influence 
upon the love motive which pervades the tale. 


———— 


Literary Hotes. 


“ Traitor and Loyalist,’ Mr. Henry K. Webster’s 


blockade-runner story of the Civil War, went into its | 


second edition the day after publication. 


Advance orders exhausted the first edition of Mr. | 


Robert Herrick’s new novel, “ The Common Lot,” a 
week before publication, and the second edition was 
put to press and will be issued immediately. 


The late Lafcadio Hearn passed by cable the final 
proof of the last chapter of his new book the day 
before his death. It was a singularly dramatic end- 
ing of a life unusually full of dramatic incidents, 
that he should have finished his most ambitious 
analysis of the Japanese the very day before he died. 
His new book, “Japan: An Attempt at Interpreta- 
tion,” will be published at once by The Macmillan 
Company. This interpretation of the Japanese, their 
history, and their place in the modern world has 
peculiar timeliness. 


As | 


Mott's } 


| The English press has been lavish of its comment 
|on Mr. Balfour’s address before the British Associa- 
tion, and it has been amusing to notice how closely 
| criticism and praise have followed the lines of 
political sympathy. The address is reprinted in “ The 
Living Age” for October 1st. It is entitled “ Some 
Reflections Suggested by the New @lheory of 
Matter,” and deals with philosophical as well as 
scientific questions. 


George Wharton James, author of “ Indians of the 
Painted Desert Region,” published a year ago, is at 
work on a book on the Colorado desert. Professor 
James has established a desert home where he and 
his artist make their headquarters. Nearby his 
“ shack,” located in a canyon, there is a hot spring 
with water constantly flowing at a temperature of 
about 107 degrees. With pack burros Professor 
James and the artist start off on their frequent trips 
over the desert, exploring every part. 


Booth Tarkington, the author of “ The Two Van- 
revels” and “The Gentleman from Indiana,” has 
returned to America after nearly a year’s stay in 
Europe. He lived in Rome last winter, and has been 
spending most of the spring and summer in Paris. 
He will live next winter in New York, and expects 
to spend his time studying phases of political life 
and continuing the political stories which he has 
been writing for McClure’s Magazine. The stories 
will be brought out in book form by McClure- 
Phillips. 


A group of striking articles on Far-Eastern ques- 
| tions appears in current numbers of “ The Living 
| Age.” September 24th contains “A Peep into a 
Japanese Prison,” showing how thoroughly up-to- 
date is Japan’s treatment of her criminals; October 
| Ist gives the third of “O’s” brilliant sketches of 
“The War in the Far East,” which form so notable 
a feature of “ Blackwood’s Magazine,” and in Octo- 
| bert 8th may be found a comprehensive review 
| called “ The Japanese in Formosa,” by Captain Sir 
John Keane, also reprinted from “ Blackwood’s.” 


Some of the advance information being sent out 
about Randall Parrish’s new story “ My Lady of the 
North,” which is to be published in October, seems 
to indicate a tale of even more excitement than 
“When Wilderness Was King.” As to the plot, we 
are told that on as black a night as any daring sol- 
| dier could ask, a cavalry captain rode out from the 

army of Northern Virginia to carry certain dis- 
patches from General Lee through the Union lines. 
| The officer is Captain Philip Wayne, and a gallant 
Virginian in every sense of the word. He is at 
once plunged from one dangerous adventure into 
another, and the dashing style in which he describes 
them will keep the enthusiastic reader fairly breath- 
less in the effort to keep up. Toward the last of the 
story there is a fight which makes everything that 
has gone before seem mild by comparison, and is 
| going to be remembered whenever there is any dis- 
' cussion of stirring situations in modern fiction. A 
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handful of Confederate and Union soldiers fight side 
by side in the defense of a beleaguered manor house 
surrounded by five times their number of murder- 
ous guerillas—rufhans who fought without honor 
or mercy. When it is realized that Captain Wayne 
was fighting, not for his own life, but for his “ Lady 
of the Nofth,” it is easy to imagine the desperate 
courage with which his little garrison drove back 
their savage besiegers, to be finally rescued in barely 
the nick of time. As to the heroine, Edith Brennan, 
it is only necessary to say that Captain Wayne was 
perfectly willing at any time to fight his way through 








Richest Town in the World is Ruled by the Referen- 
dum” is the title of a strong and to all persons 
interested in municipal government highly important 
and suggestive paper by the editor of The Arena. 
It deals with the town of Brookline, Massachusetts, 
and is handsomely illustrated. Another contribution 
that will be of special interest to thoughtful stu- 
dents of political progress is entitled “ Civil-Service 
Reform in Anglo-Saxon History and Its Meaning 
to Civilization,” from the pen of M. F. O’Donoghue, 
LL.D., of Washington, D. C. “Matthew Arnold 
as a Healing and a Reconciling Influence,” by Prof. 





a whole Union regiment on her account — which is| Robert T. Kerlin, A. M., is an extended criticism 


just about what he did in one case. 


| 


that will delight all lovers of good literature and 


Little. Brown & Co.'s fail fiction includes the fol- | especially admirers of the great English critic and 


lowing: “Susan Clegg and Her Friend Mrs. 
Lathrop,” a book of original character drawing, 
quaint homor, and homely philosophy, by Anne 
Warner, author of “A Woman’s Will.” “The Prin- 
cess Thora,” an imaginative tale of a North Pole 
expedition, by Harris Burland, author of “ Dacobra.” 
“Painted Shadows,” a collection of new stories by 
Richard Le Gallienne. ‘“ The Wolverine,” a romance 
of early Michigan, by Albert L. Lawrence. “ Sweet 
Peggy,” a summer idyl, by Linnie Sarah Harris, and 
a new popular edition of “ The Golden Windows,” 
Laura E. Richards’ book of Fables for Young and 
Old. 


A New York literary paper which recently con- 
tained an editorial suggesting the need of a book that 
shall tell the layman precisely what the Constitution 
means, according to legal interpretation, had evi- 
dently forgotten the late Judge Cooley’s “ Principles 
of Constitutional Law.” Originally published in 
1880, no book on constitutional law for the student, 
law or academic, or for the novice who desires to in- 
forme himself regarding the legal interpretation of 
the Constitution, has had a wider sale. The third 


edition of Judge Cooley’s work, now in general use, | 


was revised and edited by Professor A. C. McLaugh- 
lin of the University of Michigan. 


The October Arena is a red-letter number. Sel- 
dom do we find in a single issue of a magazine so 
many papers of special interest and real value to 
cultivated and morally alert readers as are found 
in this number. Joaquin Miller’s almost impassioned 
appeal for the Chinese, in answer to Dr. Holder’s 
paper in the August Arena, sounds strangely, com- 
ing from a citizen of California, and especially from 
a forty-niner, but it is able and will arouse much 
discussion. William Ordway Partridge, the eminent 
sculptor, poet and essayist, contributes a splendid 
paper on “American Art and the New Society of 
American Sculptors.” In “ Our Trade with Mexico: 
Why the United States Does Not Hold a Larger 
Share of It,” Morrell W. Gaines, a careful and 
authoritative eastern thinker, who has been conduct- 
ing some extensive researches in Mexico under ex- 
ceptionally favorable circumstances, gives our com- 
mercial interests some facts and figures that it will 
be well for them to carefully consider. “How the 





thinker. These contributions are especially note- 
worthy, but there are a number of other papers that 
will appeal to the thoughtful and earnest readers, 
while the editorial departments are exceptionally 
strong. The Arena is again in the front rank of the 
leading reviews of opinion. 


The climax of Ida M. Tarbell’s monumental 
“ History of the Standard Oil Company ” is reached 
in a chapter of “Conclusions.” In convincing ar- 
ray she presents the facts she has unearthed con- 
cerning the great trust, with such infinite pains and 
remorseless thoroughness. Facing this unright- 
eous and illegal fact she puts the question squarely, 
“ What are we going to do about it? For it is our 
business.” Miss Tarbell has condensed and sum- 
marized her whole great history into this one lu- 
minous chapter. John La Farge discusses five 
great works of Rubens in this selection of “One 
Hundred Masterpieces of Painting,” under the class- 
ification of “Triumphs.” There are several stories 
in the fiction of this number which will make a 
distinct impression and merit comment. 


McClure’s for October is timely in the best sense. 
It reads vigorously and intelligently some of the 
important lessons of the hour. In its serious ar- 
ticles McClure’s does not deal with the cursory and 
the superficial, but with the vital, fundamental 
thing, and interprets its real meaning and applica- 
tion. In the dramatic story of Governor LaFol- 
lette and the fierce political war which is rending 
the State of Wisconsin, Lincoln Steffens has found 
material, not only for a stirring story, but for the 








D. & B. 

There are countless monograms, but none so in- 
dicative of refreshing, wholesome travel as the 
“D. & B.,” the famous water route connecting Detroit 
and Buffalo between twilight and dawn —the lake 
and rail route to St. Louis. Your railway ticket, if 
issued by the Grand Trunk or Michigan Central 
Railways, will be honored either direction. 

Send 2c. for World’s Fair folder. 
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presentation @f facts and principles of the gravest | 
significance to the republic. In sharp contrast to | 
this sordid history of “ Enemies of the Republic,” | 
and the disturbing stories of civil and commercial | 
disgrace which McClure’s has published recently, | 
appears an inspiring sketch of George William 
Curtis — “ Friend of the Republic” the editor well | 
styles him—by Carl Schurz. 


McClure-Phillips announce among their publica- 
tions for the fall season the following books: “ The 
History of the Standard Oil Company,” by Ida M. | 
Tarbell; “ Double Harness,” by Anthony Hope; “ In 
the Closed Room,” by Frances Hodgson Burnett; | 
“The Brethren,” by H. Rider Haggard; “The 
Mountains,” by Stewart Edward White; “ Blazed 
Trail Stories,” by Stewart Edward White; “ The 
House of Fulfilment,” by George Madden Martin; 
“Far From the Maddening Girls,” by Guy Wetmore 
Carryl; “Little Citizens,” by Myra Kelly; “ Debon- 
naire,” by W. F. Payson; “Cabbages and Kings,” 
by O. Henry; “Indian Fights and Fighters,” by 
Cyrus Townsend Brady; “ Andrea—the Tribula- 
tions of a Child,” from the Danish of Karin 
Michaélis, translated by J. N. Laurvik; “War and | 
Peace,” by Tolstoy, translated by Mrs. Garnett; 
“The Little Grey House,” by Marion Ames Tag- 
gart; “Granny’s Wonderful Chair,” by Frances 
Browne, with an introduction by Frances Hodgson 
Burnett; “ The Americans,” by Hugo Munsterberg; 
“ Russian Literature,” by Prince Kropotkin; “ French 
Home Cooking,” by Berthe. Julienne Low; “The 
Secret of Popularity,” by Emily Holt; “ The Court- | 
ships of Queen Elizabeth,” by Martin Hume; “ The | 
Homestead,” vol. 1, in the Country Home Series, 
by E. P. Powell; “ McClure’s Children’s Annual for 


” 


1905;” and “Monsieur Dupin,” a reprint of Poe’s 
mystery tales, with fine illustrations by C. R. 
Macauley. 


The novelette in the current number of Lippin- | 
cott’s Magazine is a tale of the Great Lakes, from 
the pen of Karl Edwin Harriman. Its title is “A 
Lad’s Love,” and through its pages the island fisher- 
folk are presented as only one who loves them in 
their atmosphere of simplicity could do. The ser- 
pent in Eden comes (with a camera) from a near-by 
city and insidiously wins his way, amid the deep 
silence of the wood, into the favor of loving little | 
Margy Kergan, whose true island lover has gone | 
for a draught of the world’s activity before settling 
down to “the simple life” with Margy. First 
among the well-chosen short stories comes Eleanor 
A. Hallowell’s “ Brindle-Boy,” in which a pretty 
girl, a bulldog and a red cart combine to make a 
lively love story. Francis Howard Williams con- 
tributes “The Tragic Touch.” This contains both | 
the grace and fire that may be confidently expected 
from Mr. Williams. “ The Waywardness of Susan,” 
by Luellen Cass Teters, is a tale of a farmer’s 
widow. Her life had been one of renunciation, and | 
after the taking off of her husband she determined | 
to have her “fling.” She soon finds out that what | 





has before seemed desirable is so no longer, and she 
promptly makes out a neW program. Alfred Stod- 
dart’s sporting stories have become an established 
fact in the autumn season. The one entitled “ The 
Dark Horse” shows distinct advance in his special 


art. A humorous tale about a Mexican, who got the 


best of a cowboy and incidentally got the girl, is 


| told by Gay Bentley Wuerpel and called “ Final Se- 


lection.” The number closes with a clever darky 


| sketch, “The Return of Sister Juliana,” by Ella 


Middleton Tybout. The admirable paper on “Old 
English Sacred Drama,” by Prof. Felix E. Schelling, 
seems to be in response to the awakened interest in 
“Old Morality” plays. The illustrations are par- 
ticularly arresting and enlightening. “The Winter 
Window Garden,” by Eben E. Rexford, an authority 
on floriculture, tells just what should be done now 
to insure the lovely cheer of bloom throughout the 
winter. The poets represented this month are Ethan 
Carbery, the lamented Gaelic authoress, Mary Find- 
later, Paul Laurence Dunbar, J. J. Frank, Dixie 


| Wolcott, Elsa Barker, Ellen Gray Barbour, Chester 


Firkins, Daniel Kelley, Agnes Lee and Frank Roe 


| Batchelder. 


The October number of the Review of Reviews 
covers not only the latest developments of the 
presidential campaign, including the Republican and 
Democratic conventions in New York State, but 
also the latest progress in the industrial and busi- 
ness world, together with a masterly survey of the 
war in the far East and its relations to the financial 
stability of the Japanese and Russian peoples. In 


| addition to the editorial discussion of the Demo- 


cratic charges of extravagance against the national 
administration, of the president’s letter of accept- 
ance, of the election results in Vermont and Maine 
and of the gubernatorial nominations in New York, 
there is a most interesting sketch of Thomas E. 
Watson, the Populist candidate for the presidency, 
contributed by Mr. Walter Wellman, the well-known 
newspaper correspondent. In the industrial field 
there is a comprehensive review of the great strikes 


| of the season, with reference to their bearings on the 


general situation in the world of industry and com- 


| merce; this paper is contributed by Mr. Victor S. 


Yarros, of Chicago. Mr. W. J. Boies gives an 
admirable resume of the doings of the recent con- 
vention of the American Bankers’ Association in 
New York city, while the importance of chemistry as 
a modern industrial factor, as brought out at the 
recent meeting of the Society of Chemical Industry, 
is set forth by Prof. Charles Baskerville. The tri- 
umph of Swiss engineers in constructing an electric 
railway up the steep incline of the Jungfrau is 
described by Dr. Hugo Erichsen. The most com- 


| plete and authoritative account of Japan’s present 


financial condition that has appeared in any country, 
in any language, is contributed to this number of 
the Review of Reviews by Baron Kentaro Kaneko. 
On the other hand, the details of Russia’s industrial 
and business depression, as intensified by the present 
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war, are most ably presented by Dr. E. J. Dillon, the 
famous correspondent and traveler. As a recapitula- 
tion of the events of the past month in Manchuria, 
nothing could be more readable or informing than 
the editorial account of the battle of Liao-Yang 
and the siege of Port Arthur, in the department of 
“The Progress of the world.” This is admirably 
supplemented by the sketch of General Kuropatkin, 
head of the Russian army, contributed by Mr. 
Charles Johnston, and the accompanying sketch of 
General Nogi, the Japanese hero of Port Arthur, 
which was written by a Japanese. Other articles 
of international interest in the October number are 
a paper by Dr. Arthur Judson Brown on “The 
Opened World;” a summary of the proceedings of 
the recent International Congress of Geographers, 
by Cyrus C. Adams; an interview with General 
Booth on the latest problem in the “social work” 
of the Salvation Army, and a brief exposition of 
“What the People Read in China,” contributed by 
Chang Yow Tong. Many other topics of world 
interest are covered in the departments of “ Leading 
Articles of the Month” and “Briefer Notes on 
Topics in the Periodicals.” In its cartoon depart- 
ment the Review is well sustaining its reputation 
as a record of current history. 


No other American magazine is publishing, from 
month to month, anything like the amount of cam- 
paign material that appears in the successive numbers 
of the Review of Reviews. The editorial presen- 
tation of the various issues in that periodical closely 
follows the trend of the national canvass, and no im- 
portant development is overlooked. In connection 
with the appearance of Judge Parker’s letter of 
acceptance, the October number of the Review has 
an interesting discussion of the charges of extrava- 
gance against the Roosevelt administration and an 





exposition of the famous “Order No. 78.” There 
is also extended comment on the New York State | 
situation and the comparative strength and weak- 
ness of the opposing gubernatorial candidates, Jus- 





tice Herrick and Lieutenant-Governor Higgins. 
The “ Cartoons of the Campaign ” this month are the | 
best of the season. 


Henry Harland, the author of “ My Friend Pros- 
pero,” has finished a new novel upon which he has | 
been working. It is said that it deals with Ameri- 
ean life. Mr. Harland is now in London, but he 
intends to spend the rest of the summer on the 
Continent, in the country. His admirers will be 
sorry to hear that he was seriously ill during the 
spring. He is in much better health now. 


The talented Miss Dorothy Menpes has again sup- | 
plied the text for a volume containing 100 full-page | 
plates in color, from paintings by her father, Morti- | 
mer Menpes. “Venice” is even more interesting | 
than its predecessors. While Miss Menpes is inter- | 
ested in the architecture and the art of Venice, she} 
takes a young girl’s interest in going about and | 
seeing things, and shopping, and watching the peo- | 
ple, and enjoying herself. 


Mr. John Morley has now settle@ in his new 
home at Wimbledon Common, an attractive house, 
with a large garden. In the garden is a building 
which is the home of Mr. Morely’s valuable collec- 
tion of books. 


“ Atoms of Empire” is the title of the new book 
by Mr. C. J. Cutcliffe Hyne, the creator of Captain 
Kettle and the author of “ Thompson’s Progress.” 
The Macmillan Company announce the book for 
publication this month. 


Gilbert Holland Montague, the author of “ Trusts 
of To-day,” has left the department of economics at 
Harvard University and taken up his residence in 
New York. He is connected with a large law firm 
in New York which handles the organization of 
large corporations. 


Charles Egbert Craddock’s new novel will be pub- 
lished by’ The Macmillan Company in November. 
It is said to resemble “The Prophet of the Great 
Smoky Mountain” more than any other book by 
this author. The title will be announced later. 


The October issue of the International Studio 
opens with an interesting article on the work of the 
Langham Sketching Club, probably the oldest of all 
sketching clubs in the world. Housed in unassum- 
ing rooms, in a narrow cul-de-sac, beneath the wing 
of All Souls, London, it has included in its member- 
ship for three-quarters of a century many famous 
men. The Artists’ Society, founded by a group of 
London painters, led by John Prescott Knight, in 
1830, in opposition to the conventionality of the 
decadent “grand style” of the day, was the parent 
of .the Sketching Club, started in 1838, at first 
among those belonging to the society only. This 
club subsequently removed to Langham Chambers, 
whence it took its present name. The article, which 
is contributed by Lenore van der Veer, is illustrated 
from sketches by Charles Keen, G. Thomas, Charles 
Green, W. Douglas Almond and by William Monk 
and J. Sanderson Wells, the present president of 
the society, noted for his cleverness in flat color 
work in sporting scenes, and many others, including 
two full-page colored plates, after Charles Catter- 
mole’s “The Bivouac,” and G. G. Kilburne’s 
“ Shelter.” Sunny Frykholm contributes an article 


/on “The Art of Carl Larsson, the Swedish Artist.” 
| Larsson, who combines the imaginative and realistic 


qualities of his art in a curious double-sided fash- 


| ion, is not accustomed to preparing studies for his 
| illustrations or for his landscapes and portraits in 
| water colors. 


At the beginning of his career as 
an illustrator he made his designs direct on wood 
blocks. His intention at present is to give himself 
to decorative work. The article is illustrated with 
a number of reproductions of Larsson’s paintings, 
showing his two characteristic attitudes. The series 
of articles on “ Modern French Pastellists” is con- 
tinued by Henri Frantz, who takes Jules Cheret for 
his subject. Cheret holds a place apart in the revival 


of French art to-day, drawing after the fashion of 
the great masters, but resolutely modern in all the 
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processes of the colorist. The article, besides other 
examples of Cheret’s work shown, is accompanied 
by a decorative panel in colors, “La Peinture.” 
Francis A. Jones writes of some ancient wedding 
coffers dating from the fifteenth century to the eigh- 
teenth, and shows designs in illustration. The last 
work of Giovanni Segantini is the subject of an 
article by Vittoria Pica. Segantini met his death 
by exposure on the Schlafberg, near Pontresina, 
where, wrapped in furs in the intense cold of the 
glacier heights, he was working on the central panel 
of his triptych, “Life, Nature, Death.” “Life” | 
and the “Musical Allegory” and several sketches | 
by Giovanni Segantini appear in the illustrations. 
Frederick Allen Whiting contributes a review of the 
various exhibits of arts and crafts at the fair at St. | 
Louis, and the work of Mrs. Leonard and other 
keramic artists is dealt with in the “ Notes on the | 
Crafts.” $ 


The two best books of the half year are Mr. Win- 
ston Churchill’s novel, “The Grossing,” and Mr. | 
Maurice Hewlett’s novel, “The Queen’s Quair,” | 
according to the San Francisco Chronicle. Mr. 
George Hamlin Fitch has published an article in 
that paper reviewing the fiction of the first half) 
year and arriving at this conclusion. 


The Right Hon. James Bryce, M. P., the author 
of “The American Commonwealth,” is now in the | 
United States for a visit of several months. Part | 
of his object in coming here is to see all the inci- | 
dents of an American political campaign. Just be- 
fore leaving England Mr. Bryce sent to The 
Macmillan Company the manuscript of the new edi- | 
tion of “‘ The Holy Empire.” He has rewritten this 
work, which has been the standard ever since its 
appearance in 1862, so thoroughly, and has so largely 
increased it that it is practically a new book. 





“The Expansion of the Common Law” is the 
title of a book by Sir Frederick Pollock, D. C. L., 
author of “ Principles of Contracts,” “The Law of 
Torts ” and co-author of Pollock & Maitland’s “ His- 
tory of English Law.” The new book has just been 
published by Little, Brown & Co., and contains 
the lectures on “The Expansion of the Common 
Law,” delivered by the distinguished Englishfhan 
to the law schools of several American universities 
last year, together with an address on “ The Voca- 
tion of the Common Law.” 


The October number of the North American Re- 
view is an excellent number. Summarizing the 
movements of various kinds which are a menace to 
the autocratic government of. Russia, Karl Blind 
depicts “Czarism at Bay.” Baron Moncheur, Bel- 
gian minister to the United States, describes the 
“Conditions in the Congo Free State.” Dr. Allan 
McLane Hamilton, the eminent alienist, discusses 
“Sanity and Safety in Relation to Public Office.” 
Prof. Brander Matthews endeavors to forecast the 
tendencies of “ Literature in the New Century.” Dr. 
P. Chalmers Mitchell calls attention to the forces 
that are at work in “ The Making of Modern Races.” ' 





| ish war. 


Governor Lucius F. C. Garvin, of Rhode Island, 
suggests “How Good City Government May be 
Had.” Silas C. Swallow, Prohibition candidate for 
the presidency, states some of the reasons why he 
and his party favor prohibition. Marion Foster 
Washburne inquires whether there may not be: at 
once a difference between and an identity in “ Mas- 
culine and Feminine Occupations.” Charles Harvey 
Genung tells the interesting story of the age-long 
effort to accomplish “ The Reform of the Calendar.” 
President W. R. Harper, of the Chicago University, 
contrasts “Higher Education in the West” with 
higher education in the East. John Charlton, a mem- 
ber of the Canadian Parliament, gives an account 
of “ Canada’s New Transcontinental Railway.” Car- 
men Sylva, queén of Roumania, rehearses certain 
“Reminiscences of War” which she laid up while 
serving in the hospitals during the last Russo-Turk- 
In the department of “ World Politics” 
are instructive communications from London, Berlin, 
Paris and Washington. 


The Macmillan Company will publish at once the 
new novel by Mr. William Stearns Davis, the author 
of “A,Friend of Cesar.” “ Falaise of the Blessed 
Voice” is described as a story of Medieval France, 
in which the author incidentally pays tribute to one 
of the winsome characters of the middle ages, King 
Louis the Ninth. The book’s chief interest is in 
the unfolding character of the youthful king, whom 
the stress of a crisis suddenly uplifts into a truly 
masterful and royal man. 


To fill the need so often expressed of a good 
modern, one-volume text-book in American consti- 
tutional history, Francis Newton Thorpe has pre- 
pared “A Short Constitutional History of the 
United States,” which Little, Brown & Co. will pub- 
lish this month. Mr. Thorpe is the author of “A 
(State) Constitutional History of the American Peo- 
ple, 1776-1850,” “ The Constitutional History of the 
United States, 1765-1895,” “ The Government of the 
People of the United States,” etc. 


Four volumes of the Cambridge History, that 
monumental work projected by the late Lord Acton, 
have already been published, and the editors now see 
their way to bringing out a fifth without much de- 
lay. This, dealing with “Wars and Religion,” is 
scheduled to appear next January. The four that 
have appeared are: “ The Renaissance,” “ The United 
States,” “The Reformation” and “The French 
Revolution.” 


Little, Brown & Co. will this fall bring out a novel 
entitled “The Wolverine,” by Albert L. Lawrence. 
It is described as a spirited story of love and politics, 
with its scenes laid in Detroit just before Michigan 
became a State, when disputes over the Ohio bound- 
ary line nearly led to open warfare. Perry North, 
a young surveyor of Puritan ideas, is sent to De- 
troit, where he falls in love with Marie Beaucoeur, 
a charming French girl of the Catholic faith. The 
strong romance is projected against a stirring his- 
torical background. 
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Legal Aotes. 


That a storage company received possession of 
a trunk is held, in Young v. Seattle Transfer Co. 
({[Wash.] 63 L. R. A. 988), not to be shown by 
evidence that, in response to a telephone message, 
the person answering the call for the company’s 
number claimed that he represented the company, 
and, in compliance with a request communicated 
to him, an expression called at the designated house 
and took away the trunk, so as to render the com- 
pany liable for its loss. 


The State of Ohio is held, in State v. Faudre 
({W. Va.] 63 L. R. A. 877), to have the right to 
establish ferries on the Ohio side of the Ohio river, 
and to fix their charge for ferriage over that river 
from Ohio to West Virginia. 


The annexation of chairs and stage fixtures to a 
theater by the owner of the majority of the stock of 
the corporation having title to the building, in order 
to make possible the use of the building for the pur- 
pose for which it was erected, without any agreement 
that they should remain his personal property, is held, 
in Murray v. Bender ([C. C. A. oth C.] 63 L. R. A. 
783), to make them a part of the building, so as to 
pass under an execution sale thereof. 


Acceptance of a highway dedicated to public use 
is held, in Riley v. Buchanan ([Ky.] 63 L. R. A. 
642), to be effected by long continued user, without 
the necessity of formal acts of acceptance on the part 
of public authorities, where the road dedicated is a 
benefit to the public. 

Failure to obey the statutory requirement that 
one driving on a highway shall turn to the right of 
the middle of the traveled road upon meeting. a 
traveler from the opposite direction, while not neg- 
ligence per se, is held, in Neal v. Rendall ([Me.] 63 
L. R. A. 668), to be evidence of negligence sufficient 
to carry the case to the jury although there was 
ample room to pass without doing so, if, by reason 
of the sudden shying of the approaching horse, the 
vehicles are brought into collision, which would not 
have happened had the statute been obeyed. 


A killing is held, in White v. State ({[Tex. Crim. 
App.] 63 L. R. A. 660), not to be reduced to man- 
slaughter where a person, after having been knocked 


down and having started to leave the room, turned | 


and filed back towards the spot where his assailant 
stood, but which had been vacated by him and was 
occupied by another, if, at the time the shot was fired, 
the accused recognized that the person at whom he 
aimed was not his assailant. The question of homi- 
cide by unlawful act aimed at another than the one 
killed is treated in a note to this case. 

That a statute making it a misdemeanor to employ 
means to procure the miscarriage of a pregnant 
woman prescribes the penalty for the offense is held, 


in State v. Power ({Wash.] 63 L. R. A. 902), not to/| 


take such act, when it results in death, out of the 
provisions of the statute making it manslaughter to 


kill another in the commission of some unlawful act. 
The other cases on the question of homicide in the 
commission of, or attempt to commit, an abortion are 
collated in a note to this case. 


The right of the legislature to forbid divorced per- 
sons to marry within six months of the date of the 
decree, and to require the decree to recite the day 
and date of its rendition, and that it does not be- 
come absolute and take effect until the expiration of 
six months from such date, is sustained, in Durland 
v. Durland ([Kan.] 63 L. R. A. 959). 


Death caused by blood poisoning received through 
a slight wound on the hand is held, in Delaney v. 
Modern Accident Club ([Iowa] 63 L. R. A. 603), to 
| be the result of an accidental injury, within the 
| meaning of an accident insurance policy. 
| The insurer is held, in Simpson v. Prudential Ins. 
| Co. ([Mass.] 63 L. R. A. 741), not to be entitled to 
| deduct the cost of carrying the policy from the prem- 
|iums to be returned, in case of a repudiation by an 
infant of a contract of insurance upon his life, since 
the contract is not binding on him. 





| Ordering a strike on a building which has reached 
a stage of construction where work cannot be stopped 
without disaster, in accordance with an intent to 
| pursue such course in respect to all buildings upon 
| which nonunion men are employed, for the purpose 
| of forcing all men into unions, is held, in Erdman v. 
| Mitchell ({Pa.] 63 L. R. A. 534), to be unlawful. 

| A boycott by a combination of labor unions against 
| firms which they have placed on the “ unfair” list 
| because of their employment of non-union men, 
| which consists in threatening customers, or prospec- 
| tive customers, that, if they attempt to deal with the 
boycotted firms the union will make it impossible to 
transact business with them, and will see that they 
shall be unable to get men to carry on their work, is 
held, in Gray v. Building Trades Council ([Minn.] 
63 L. R. A. 753), to be properly enjoined as an un- 
lawful conspiracy. 





Persons using horses on the highway in close 
| proximity to a gas well, and who see an agent of 
| the owner at or near it, are held, in Snyder v. Phil- 
adelphia Co. ({W. Va.] 63 L. R. A. 896), to have 
the right to presume that he will not open it with- 
out warning, of first looking for, travelers on the 
road, and not to be guilty of contributory negli- 
gence in failing to turn away from it, or to give 
warning of their presence. 


The sprinkling of streets is held, in Maydwell v. 
Louisville ([Ky.] 63 L. R. A. 655), to be a public 
purpose, within the meaning of a constitutional 
provision that taxes shall be levied only for such 
purposes. 

The obligation of a contract is held, in People 
ex rel. Metropolitan Street R. Co. v. State Bd. of 
Tax Comrs. ({N. Y.] 63 L. R. A. 884, not to be 
impaired by the taxation of a special franchise of a 
corporation. 











